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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94

[Docket No. 01-008-1]

Change in Disease Status of Germany,
Italy, and Spain Because of BSE

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
regulations by adding Germany, Italy,
and Spain to the list of regions where
bovine spongiform encephalopathy
exists because the disease has been
detected in native-born animals in those
regions. Germany, Italy, and Spain are
currently listed among the regions that
present an undue risk of introducing
bovine spongiform encephalopathy into
the United States. Therefore, the effect
of this action is a continued restriction
on the importation of ruminants that
have been in Germany, Italy, or Spain
and meat, meat products, and certain
other products of ruminants that have
been in Germany, Italy, or Spain. This
action is necessary in order to update
the disease status of Germany, Italy, and
Spain regarding bovine spongiform
encephalopathy.

DATES: This interim rule was effective
April 30, 2001. We invite you to
comment on this docket. We will
consider all comments that we receive
by July 3, 2001.

ADDRESSES: Please send four copies of
your comment (an original and three
copies) to: Docket No. 01-008-1,
Regulatory Analysis and Development,
PPD, APHIS, Suite 3C03, 4700 River
Road, Unit 118, Riverdale, MD 20737
1238.

Please state that your comment refers
to Docket No. 01-008-1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Donna Malloy, National Center for
Import and Export, Products Program,
VS, APHIS, 4700 River Road Unit 40,
Riverdale, MD 20737-1231; (301) 734—
3277.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR parts 93, 94,
95, and 96 (referred to below as the
regulations) govern the importation of
certain animals, birds, poultry, meat,
other animal products and byproducts,
hay, and straw into the United States in
order to prevent the introduction of
various animal diseases, including
bovine spongiform encephalopathy
(BSE).

BSE is a neurological disease of
bovine animals and other ruminants and
is not known to exist in the United
States.

It appears that BSE is primarily
spread through the use of ruminant feed
containing protein and other products
from ruminants infected with BSE.
Therefore, BSE could become
established in the United States if
materials carrying the BSE agent, such
as certain meat, animal products, and
animal byproducts from ruminants that
have been in regions in which BSE
exists or in which there is an undue risk
of introducing BSE into the United
States, are imported into the United
States and are fed to ruminants in the
United States. BSE could also become
established in the United States if
ruminants from regions in which BSE
exists, or in which there is an undue

risk of introducing BSE into the United
States, are imported into the United
States.

Sections 94.18, 95.4, and 96.2 of the
regulations prohibit or restrict the
importation of certain meat and other
animal products and byproducts from
ruminants that have been in regions in
which BSE exists or in which there is
an undue risk of introducing BSE into
the United States. In § 94.18, paragraph
(a)(1) lists the regions in which BSE
exists. Paragraph (a)(2) lists the regions
that present an undue risk of
introducing BSE into the United States
because their import requirements are
less restrictive than those that would be
acceptable for import into the United
States and/or because the regions have
inadequate surveillance. In § 94.18,
paragraph (b) prohibits the importation
of fresh, frozen, and chilled meat, meat
products, and most other edible
products of ruminants that have been in
any region listed in paragraphs (a)(1) or
(a)(2). Paragraph (c) restricts the
importation of gelatin derived from
ruminants that have been in any of these
regions. Section 95.4 prohibits or
restricts the importation of certain
byproducts from ruminants that have
been in any of those regions, and § 96.2
prohibits the importation of casings,
except stomach casings, from ruminants
that have been in any of these regions.
Additionally, the regulations in 9 CFR
part 93 pertaining to the importation of
live animals provide that APHIS may
deny the importation of ruminants from
regions where a communicable disease
such as BSE exists and from regions that
present risks of introducing
communicable diseases into the United
States (see §93.404(a)(3)).

Currently, Germany, Italy, and Spain
are among the regions listed in
§94.18(a)(2), which are regions that
present an undue risk of introducing
BSE into the United States. However, on
November 26, 2000, a case of BSE was
confirmed in a native-born animal in
Germany; on January 12, 2001, a case of
BSE was confirmed in a native-born
animal in Italy; and on November 22,
2000, a case of BSE was confirmed in a
native-born animal in Spain. Therefore,
in order to update the disease status of
these three regions regarding BSE, we
are amending the regulations by
removing Germany, Italy, and Spain
from the list in § 94.18(a)(2) of regions
that present an undue risk of
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introducing BSE into the United States
and adding Germany, Italy, and Spain to
the list in § 94.18(a)(1) of regions where
BSE is known to exist. The effect of this
action is a continued restriction on the
importation of ruminants that have been
in Germany, Italy, or Spain and on the
importation of meat, meat products, and
certain other products and byproducts
of ruminants that have been in
Germany, Italy, and Spain.

Emergency Action

This rulemaking is necessary on an
emergency basis to update the disease
status of Germany, Italy, and Spain
regarding BSE. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

We will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register that will include a
discussion of any comments we receive
and any amendments we are making to
the rule as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
under Executive Order 12866.

We are amending the regulations by
adding Germany, Italy, and Spain to the
list of regions where BSE exists because
the disease has been detected in native-
born animals in those regions. Germany,
Italy, and Spain are currently listed
among the regions that present an
undue risk of introducing BSE into the
United States. Regardless of which of
the two lists a region is on, the same
restrictions apply to the importation of
ruminants and meat, meat products, and
most other products and byproducts of
ruminants that have been in the region.
Therefore, this action, which is
necessary in order to update the disease
status of Germany, Italy, and Spain
regarding BSE, will not result in any
change in the restrictions that apply to
the importation of ruminants and meat,
meat products, and certain other
products and byproducts of ruminants
that have been in Germany, Italy, or
Spain.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has

determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, we are amending 9 CFR
part 94 as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 450, 7711, 7712, 7713,
7714, 7751, and 7754; 19 U.S.C. 1306; 21
U.S.C. 111, 114a, 134a, 134b, 134c, 134f, 136,
and 136a; 31 U.S.C. 9701; 42 U.S.C. 4331 and
4332; 7 CFR 2.22, 2.80, and 371.4.

§94.18 [Amended]

2. Section 94.18 is amended as
follows:

a. In paragraph (a)(1), by adding, in
alphabetical order, the words
“Germany,”, “Italy,”, and “Spain,”.

b. In paragraph (a)(2), by removing the
words “Germany,”, “Italy,”, and
“Spain,”.

Done in Washington, DC, this 30th day of
April 2001.

Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 01-11247 Filed 5-3—-01; 8:45 am|]

BILLING CODE 3410-34-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM190, Special Conditions No.
25-178-SC]

Special Conditions: Bombardier Inc.
Model CL-600-1A11 Airplane; High-
Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for Bombardier Inc. Model CL—
600-1A11 airplanes modified by
Duncan Aviation, Inc. These modified
airplanes will have novel and unusual
design features when compared to the
state of technology envisioned in the
airworthiness standards for transport
category airplanes. The modification
incorporates the installation of dual
Attitude Heading Reference Systems
(AHRS) as well as a new Electronic
Flight Information System (EFIS) that
displays critical flight parameters to the
flightcrew. The applicable airworthiness
standards do not contain adequate or
appropriate safety standards for the
protection of these systems from the
effects of high-intensity radiated fields.
The special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that provided by the existing
airworthiness standards.
DATES: The effective date of these
special conditions is April 25, 2001.
Comments must be received on or
before June 4, 2001.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate, Attn:
Rules Docket (ANM-114), Docket No.
NM190, 1601 Lind Avenue SW.,
Renton, Washington, 98055—4056; or
delivered in duplicate to the Transport
Airplane Directorate at the above
address. Comments must be marked:
Docket No. NM190. Comments may be
inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Mark Quam, FAA, Standardization
Branch, ANM-113, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington, 98055-4056;
telephone (425) 227-2145; facsimile
(425) 227-1149.
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SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA therefore finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Communications should identify the
rules docket or special conditions
number and be submitted in duplicate
to the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Administrator. These
special conditions may be changed in
light of the comments received. All
comments received will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to these special
conditions must include a self-
addressed, stamped postcard on which
the following statement is made:
“Comments to Docket No. NM190.” The
postcard will be date stamped and
returned to the commenter.

Background

On November 28, 2000, Duncan
Aviation Inc., P.O. Box 81887, Lincoln,
NE 68501, applied for a supplemental
type certificate (STC) to modify
Bombardier Inc. Model CL-600-1A11
airplane listed on Type Certificate
A21EA. The Model CL-600-1A11 is a
twin engine transport airplane. It has an
executive interior and is capable of
carrying two flight crewmembers and up
to nineteen passengers. This model is
powered by two aft mounted AVCO
Lycoming ALF-502L or ALF-502L—-2
engines. The modification incorporates
the installation of dual Rockwell Collins
Attitude Heading Reference Systems
(AHRS) as well as a new Electronic
Flight Information System (EFIS) that
displays critical flight parameters to the
flightcrew. These systems can be
susceptible to disruption to command
and/or response signals as a result of

electrical and magnetic interference.
This disruption of signals could result
in loss of all critical flight displays and
annunciations or present misleading
information to the pilot.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Duncan Aviation must show
that the Bombardier Inc. Model CL—
600—1A11 airplanes, as changed,
continue to meet the applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. A21EA, or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The certification
basis for the modified Bombardier Inc.
Model CL-600-1A11 airplane includes
14 CFR part 25, dated February 1, 1965,
including Amendments 25—1 through
25-37, as listed in the Type Certificate
Data Sheet (TCDS) A21EA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for the Bombardier Inc. Model
CL-600-1A11 airplane because of a
novel or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Model CL-600-1A11
airplane must comply with the part 25
fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
part 25 noise certification requirements
of 14 CFR part 36.

Special conditions, as defined in
§11.19, are issued in accordance with
§11.38 and become part of the type
certification basis in accordance with
§21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should Duncan Aviation,
Inc. apply for a supplemental type
certificate to modify any other model
included on the same type certificate to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

The Bombardier Inc. Model CL-600—
1A11 airplane will incorporate the
following novel or unusual design
features: Dual Attitude and Heading
Reference Systems (AHRS) as well as a
new Electronic Flight Information
System (EFIS) that displays critical
flight parameters to the flightcrew.

These systems can be susceptible to
disruption to command and/or response
signals as a result of electrical and
magnetic interference. This disruption
of signals could result in loss of all
critical flight displays and
annunciations or present misleading
information to the pilot.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive avionic/
electronic and electrical systems to
command and control airplanes have
made it necessary to provide adequate
protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are needed
for the Bombardier Inc. Model CL-600—
1A11 as modified by Duncan Aviation
Inc. These special conditions require
that new avionic/electronic and
electrical systems, such as the AHRS
and EFIS that perform critical functions,
be designed and installed to preclude
component damage and interruption of
function due to both the direct and
indirect effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters, plus the advent of space
and satellite communications, coupled
with electronic command and control of
the airplane, the immunity of critical
digital avionics systems to HIRF must be
established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraph 1, or paragraph 2,
below:

1. A minimum threat of 100 volts rms
per meter electric field strength from 10
kHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.
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2. A threat external to the airframe of
the following field strengths for the
frequency ranges indicated. Both peak

and average field strength components
from the Table are to be demonstrated.

Field strength (volts per meter)
Frequency
Peak Average
10 KHZ=L00 KHZ ...ttt bbbtk a ek ae et e ettt e b e bbbkt e b et e e n e 50 50
100 kHz-500 kHz .. 50 50
500 kHz-2 MHz ..... 50 50
2 MHz-30 MHz ....... 100 100
30 MHz-70 MHz ... 50 50
70 MHz-100 MHz 50 50
100 MHz-200 MHz .... 100 100
200 MHz-400 MHz .... 100 100
400 MHz-700 MHz 700 50
TOO MHZ=1 GHZ ..ot R et e Rt r et e et e 700 100
1 GHz-2 GHz ..... 2000 200
2 GHz-4 GHz ..... 3000 200
4 GHz-6 GHz ..... 3000 200
6 GHz-8 GHz ..... 1000 200
8 GHz-12 GHz ... 3000 300
12 GHz-18 GHz .... 2000 200
18 GHz-40 GHz 600 200

The field strengths are expressed in terms of peak of the root-mean-square (rms) over the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

As discussed above, these special
conditions are applicable to Bombardier
Inc. Model CL-600-1A11 airplane
modified by Duncan Aviation, Inc.
Should Duncan apply at a later date for
a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
these special conditions would apply to
that model as well under the provisions
of § 21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on
Bombardier Inc. Model CL-600-1A11
airplane modified by Duncan Aviation,
Inc. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of the special
conditions for this airplane has been
subjected to the notice and comment
period in several prior instances and has
been derived without substantive
change from those previously issued. It
is unlikely that prior public comment
would result in a significant change
from the substance contained herein.
For this reason, and because a delay
would significantly affect the

certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Bombardier Inc.
Model CL-600-1A11 airplanes modified
by Duncan.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions

whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, on April 25,
2001.
Donald L. Riggin,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 01-11254 Filed 5-3—-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM191, Special Conditions No.
25-179-SC]

Special Conditions: Lockheed-Georgia
Model 1329-25; and Models 1329-23A,
—23D and —23E airplanes modified by
STC SA2326SW (JetStar 731); High-
Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Lockheed-Georgia Model
1329-25, and Models 1329-23A, -23D
and —23E airplanes modified by STC
SA2326SW, for the modifications
installed by Duncan Aviation Inc. These
modified airplanes will have novel and
unusual design features when compared
to the state of technology envisioned in
the airworthiness standards for
transport category airplanes. The
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modification incorporates the
installation of dual Attitude Heading
Reference Systems (ARHS) that provide
input to both pilot and copilot flight
instruments displaying critical flight
parameters (attitude) to the flightcrew.
The applicable airworthiness standards
do not contain adequate or appropriate
safety standards for the protection of
these systems from the effects of high-
intensity radiated fields (HIRF). The
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that provided by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is April 17, 2001.
Comments must be received on or
before June 4, 2001.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate, Attn:
Rules Docket (ANM-114), Docket No.
NM191, 1601 Lind Avenue SW.,
Renton, Washington, 98055—4056; or
delivered in duplicate to the Transport
Airplane Directorate at the above
address. Comments must be marked:
Docket No. NM191. Comments may be
inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT:
Mark Quam, FAA, Standardization
Branch, ANM-113, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington, 98055—4056;
telephone (425) 227-2145; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that good
cause exists for making these special
conditions effective upon issuance;
however, interested persons are invited
to submit such written data, views, or
arguments as they may desire.
Communications should identify the
Docket or Special Conditions number
and be submitted in duplicate to the
address specified above. All
communications received on or before
the closing date for comments will be
considered by the Administrator. These
special conditions may be changed in
light of the comments received. All
comments received will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the

docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to these special
conditions must include a self-
addressed, stamped postcard on which
the following statement is made:
“Comments to Docket No. NM191.” The
postcard will be date stamped and
returned to the commenter.

Background

On February 21, 2001, Duncan
Aviation, Inc., P.O. Box 81887, Lincoln,
Nebraska, applied for a supplemental
type certificate (STC) to modify the
Lockheed-Georgia Model 1329-25, and
Models 1329-23A, —23D and —23E
airplanes modified by STC SA2326SW,
listed on Type Certificate 2A15. These
airplanes are four engine transport
category airplanes of the executive type,
capable of carrying two flight
crewmembers and ten passengers. All
models are powered by four aft mount
AiResearch TFD-731 engines. In the
Model 1329-23A, —23D, and —23E
airplanes modified by STC SA232SW,
the Pratt & Whitney turbojet engines
have been replaced with the AiResearch
TFE-731 engines. The modification
incorporates the installation of dual
Rockwell Collins Attitude Heading
Reference Systems (ARHS) that provide
input to both pilot and copilot flight
instruments displaying critical flight
parameters (attitude and heading) to the
flightcrew. The AHRS can be
susceptible to disruption to both
command/response signals as a result of
electrical and magnetic interference.
This disruption of signals could result
in loss of all critical flight displays and
annunciations or present misleading
information to the pilot.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Duncan Aviation, Inc., must
show that the Lockheed-Georgia Model
1329-25, and Models 1329-23A, —23D
and —23E airplanes modified by STC
SA2326SW, as changed, continue to
meet the applicable provisions of the
regulations incorporated by reference in
Type Certificate No. 2A15, or the
applicable regulations in effect on the
date of application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The certification
basis for the modified Lockheed-Georgia
Model 1329-25, and Models 1329-23A,
—23D and —23E airplanes modified by
STC SA2326SW, includes CAR 4b,
dated December 31, 1953, as amended
by Amendments 4b—1 through 4b-9 as
listed in the Type Certificate Data Sheet
(TCDS) 2A15.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., CAR 4b, as amended) do not
contain adequate or appropriate safety
standards for the Lockheed-Georgia
Model 1329-25, and Models 1329-23A,
—23D and —23E airplanes modified by
STC SA2326SW, because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, these Lockheed-Georgia
Model 1329-25; and Models 1329-23A,
—23D, and —23E airplanes must comply
with the fuel vent and exhaust emission
requirements of part 34 and the noise
certification requirements of part 36.

Special conditions, as defined in
§11.19, are issued in accordance with
§ 11.38 and become part of the type
certification basis in accordance with
§21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should Duncan apply at a
later date for a supplemental type
certificate to modify any other model
already included on the same type
certificate to incorporate the same novel
or unusual design feature, these special
conditions would also apply to the other
model under the provisions of
§21.101(a)(1).

Novel or Unusual Design Features

As noted earlier, the modified
Lockheed-Georgia Model 1329-25, and
Models 1329-23A, —23D and —23E
airplanes modified by STC SA2326SW,
will incorporate dual Attitude and
Heading Reference Systems (AHRS) that
provide input to both pilot and copilot
flight instruments displaying critical
flight parameters (attitude and heading)
to the flightcrew. The AHRS can be
susceptible to disruption to both
command/response signals as a result of
electrical and magnetic interference.
This disruption of signals could result
in loss of all critical flight displays and
annunciations or present misleading
information to the pilot.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive avionic/
electronic and electrical systems to
command and control airplanes have
made it necessary to provide adequate
protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
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reference, special conditions are needed
for the Lockheed-Georgia Model 1329—
25; and Models 1329-23A, —23D and
—23E. These special conditions require
that new avionic/electronic and
electrical systems, such as the AHRS,
that perform critical functions be
designed and installed to preclude
component damage and interruption of
function due to both the direct and
indirect effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters, plus the advent of space
and satellite communications, coupled

with electronic command and control of
the airplane, the immunity of critical
avionic/electronic and electrical
systems to HIRF must be established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown

with either paragraph 1, or paragraph 2,
below:

1. A minimum threat of 100 volts rms
per meter electric field strength from 10
KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the following field strengths for the
frequency ranges indicated. Both peak
and average field strength components
from the Table are to be demonstrated.

Field strength (volts per meter)
Frequency
Peak Average
10 kHz-100 kHz .... 50 50
100 kHz-500 kHz .. 50 50
500 kHz-2 MHz ..... 50 50
2 MHz-30 MHz ....... 100 100
30 MHz-70 MHz 50 50
70 MHz-100 MHz 50 50
100 MHz-200 MHz .... 100 100
200 MHz-400 MHz ... 100 100
400 MHz-700 MHz .... 700 50
T00 MHZ=1 GHZ ..o h e s bt s b b e e b e s b e e e be s s e b e s s 700 100
T GHZ=2 GHZ e b Lo bbbt h et ettt nre e sane s 2000 20
2 GHz-4 GHz ..... 3000 200
4 GHz—6 GHz ..... 3000 200
6 GHz-8 GHz ..... 1000 200
8 GHz-12 GHz ... 3000 300
12 GHz-18 GHz .... 2000 200
18 GHz—-40 GHz 600 200

The field strengths are expressed in terms of peak of the root-mean-square (rms) over the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

As discussed above, these special
conditions are applicable to Lockheed-
Georgia Model 1329-25, and Models
1329-23A, —23D and —23E airplanes
modified by STC SA2326SW, with the
modifications installed by Duncan
Aviation. Should Duncan Aviation
apply at a later date for a supplemental
type certificate to modify any other
model included on the same type
certificate to incorporate the same novel
or unusual design feature, these special
conditions would apply to that model as
well under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on Lockheed-
Georgia Model 1329-25, and Models

1329-23A, -23D and -23E airplanes
modified by STC SA2326SW, that are
further modified by Duncan Aviation. It
is not a rule of general applicability and
affects only the applicant who applied
to the FAA for approval of these features
on the airplane.

The substance of the special
conditions for this airplane has been
subjected to the notice and comment
period in several prior instances and has
been derived without substantive
change from those previously issued. It
is unlikely that prior public comment
would result in a significant change
from the substance contained herein.
For this reason, and because a delay
would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in

response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Lockheed-Georgia
Model 1329-25, and Models 1329-23A,
—23D and —23E airplanes modified by
STC SA2326SW, that are further
modified by Duncan Aviation, Inc.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
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to perform critical functions are not
adversely affected when the airplane is
exposed to high intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies:

Critical Functions: Functions whose
failure would contribute to or cause a
failure condition that would prevent the
continued safe flight and landing of the
airplane.

Issued in Renton, Washington, on April 17,
2001.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 01-11253 Filed 5-3—-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-SW-40-AD; Amendment
39-12216; AD 94-14-20 R1]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation Model S-76A
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment revises an
existing airworthiness directive (AD) for
Sikorsky Aircraft Corporation (Sikorsky)
Model S-76A helicopters. That AD
currently requires a one-time inspection
of the tail rotor blade (blade) spar
elliptical centering plug (centering plug)
for disbonding and the addition of a
retaining pad on the pitch change shaft
between the output tail rotor gearbox
flange and the inboard tail rotor spar.
This amendment contains the same
requirements as the existing AD but
clarifies that the 500-hour time-in-
service (TIS) repetitive inspections,
which could cause inadvertent damage,
are not required. This AD also
incorporates by reference a revised alert
service bulletin (ASB) that does not
include the 500-hour TIS repetitive
inspections. This amendment is
prompted by operator confusion about
whether the current AD continues to
require the 500-hour TIS repetitive
inspections. The actions specified by
this AD are intended to verify that the
FAA has determined that the 500-hour
TIS repetitive inspections are not
required to prevent the centering plug
from disbonding and moving out of

position, loss of tail rotor control, and
subsequent loss of control of the
helicopter.

DATES: Effective June 8, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 8,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Sikorsky Aircraft Corporation,
Attn: Manager, Commercial Tech
Support, 6900 Main Street, Stratford,
Connecticut 06614, phone (203) 386—
3001, fax (203) 386—5983. This 1
information may be examined at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Richard Noll, Aviation Safety Engineer,
Boston Aircraft Certification Office, 12
New England Executive Park,
Burlington, MA 01803, telephone (781)
238-7160, fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by revising AD 94-14—20, Amendment
39-8969 (59 FR 41238, August 11,
1994), which applies to Sikorsky Model
S—76A helicopters, was published in the
Federal Register on January 30, 2001
(66 FR 8184). The action proposed to
require a one-time inspection of the
blade centering plug for disbonding and
the addition of a retaining pad on the
pitch change shaft between the output
tail rotor gearbox flange and the inboard
tail rotor spar. The action also clarified
that 500-hour TIS repetitive inspections,
which could cause inadvertent damage,
are not required and proposed to
incorporate by reference a revised ASB
that does not include the 500-hour TIS
repetitive inspections.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for some
editorial changes that are made in
paragraphs (a) and (e). These changes
were made to better identify the service
information that is incorporated by
reference. The FAA has determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

The FAA estimates that this AD will
affect 150 helicopters of U.S. registry.
This revised AD will not impose any
additional burden or costs.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-8969 (59 FR
41238, August 11, 1994), and by adding
a new airworthiness directive (AD),
Amendment 39-12216, to read as
follows:

94-14-20 R1 Sikorsky Aircraft
Corporation: Amendment 39-12216.
Docket No. 2000-SW—40-AD. Revises
AD 94-14-20, Amendment 39-8969,
Docket No. 93-SW-13-AD.

Applicability: Model S-76A helicopters,
with tail rotor blade (blade) assembly, part
number (P/N) 76101-05001 (all dash
numbers) or 76101-05101 (all dash

numbers), installed with more than 130
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hours time-in-service (TIS), certificated in
any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within 25 hours TIS,
unless accomplished previously.

To prevent the blade spar elliptical
centering plug (centering plug) from
disbonding and moving out of position, loss
of tail rotor control, and subsequent loss of
control of the helicopter, accomplish the
following:

(a) Inspect the centering plug for
disbonding of the polyurethane filler that
fills the space between the aluminum
centering plug and the graphite spar in
accordance with the Accomplishment
Instructions, paragraph 3.A.(1) and (2), of
Sikorsky Aircraft Corporation Alert Service
Bulletin No. 76—65-35B (153B), Revision B,
dated October 2, 1997 (ASB).

Note 2: The 500-hours TIS repetitive
inspections contained in the
Accomplishment Instructions, paragraph
3.D., of Sikorsky Aircraft Corporation Alert
Service Bulletin 76—-65—-35A, Revision A,
dated February 29, 1984, are not required by
this AD.

(1) If the inspection of the centering plug
reveals disbonding of 2-inch or less in
length, install a retaining pad, P/N 76102—
05004-111, in accordance with the
Accomplishment Instructions, paragraph
3.C., of the ASB.

(2) For disbonds greater than %2-inch in
length, repair the blade assembly in
accordance with the Accomplishment
Instructions, paragraph 3.B.(1), of the ASB
except you are not required to contact
Sikorsky Worldwide Customer Service. If
blades are found with polyurethane filler
excessively cracked or deteriorated to extent
of breaking away from the spar or aluminum
plug by 0.005-inch or greater, replace the
blade with an airworthy blade.

(3) For spars with complete spar to
centering plug disbond in which the
polyurethane filler is intact and remains fully
bonded to the centering plug, repair the blade
assembly in accordance with the
Accomplishment Instructions, paragraph
3.B.(2), of the ASB.

(4) For spars with complete polyurethane
filler to centering plug disbond in which the
polyurethane filler is intact and remains fully
bonded to the spar, repair the blade assembly
in accordance with the Accomplishment
Instructions, paragraph 3.B.(3) of the ASB.

(b) Install a retaining pad, P/N 76102—
05004-111, in accordance with the

Accomplishment Instructions, paragraph
3.C., of the ASB.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Boston
Aircraft Certification Office, FAA. Operators
shall submit their requests through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, Boston Aircraft Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Boston Aircraft
Certification Office.

(d) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished if a retaining pad has been
installed.

(e) The inspections, modifications, and
repair shall be done in accordance with the
Accomplishment Instructions, paragraphs
3.A.(1), 3.A.(2), 3.B.(1), 3.B.(2), 3.B.(3), and
3.C., of Sikorsky Aircraft Corporation Alert
Service Bulletin No. 76—-65—-35B (153B),
Revision B, dated October 2, 1997. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Sikorsky Aircraft Corporation, Attn: Manager,
Commercial Tech Support, 6900 Main Street,
Stratford, Connecticut 06614, phone (203)
386-3001, fax (203) 386-5983. Copies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(f) This amendment becomes effective on
June 8, 2001.

Issued in Fort Worth, Texas, on April 20,
2001.
Larry M. Kelly,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 01-10730 Filed 5-3—01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-352—-AD; Amendment
39-12214; AD 2001-09-09]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330 and A340 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),

applicable to certain Airbus Model
A330 and A340 series airplanes. This
action requires a one-time inspection to
verify the proper configuration of the
drive assemblies for the low-pressure
and, for certain airplanes, the cross-feed
fuel valves; and corrective action, if
necessary. This action is necessary to
prevent failure of the low-pressure and/
or cross-feed fuel valves, which could
result in the inability to shut off the fuel
supply to the engine and exacerbate an
engine fire, or the inability to cross-feed
fuel when required. This action is
intended to address the identified
unsafe condition.

DATES: Effective May 21, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 21,
2001.

Comments for inclusion in the Rules
Docket must be received on or before
June 4, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket 2000-NM—-352—
AD, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056. Comments
may be inspected at this location
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2000-NM-352—AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
this AD may be obtained from Airbus
Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The
Direction Generale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, notified the FAA
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that an unsafe condition may exist on
certain Airbus Model A330 and A340
series airplanes. The DGAC advises that
an operator of a Model A340 series
airplane experienced an engine
shutdown less than a minute after
engine startup. Subsequent inspection
of the low-pressure fuel valve drive of
the engine revealed that a thrust washer
was missing from the drive assembly.
The reason for the missing washer is
unknown. The absence of the washer
allowed excessive movement of the
spindle in the drive assembly, which
caused the spindle to disconnect from
the actuator. Because the actuator was
not connected to the spindle of the drive
assembly, the fuel valve could not be
operated. Failure of the low-pressure
fuel valve, if not corrected, could result
in the inability to shut off the fuel
supply to the engine and exacerbate an
engine fire.

The subject low-pressure fuel valves
are installed on certain Model A330 and
A340 series airplanes. Therefore, those
Model A330 series airplanes are also
subject to the unsafe condition
identified in this AD.

Failure of the cross-feed valves could
result in the inability to cross-feed fuel
when required only on Model A330
series airplanes flying under extended
range twin-engine operations (ETOPS).

Relevant Service Information

Airbus has issued Service Bulletins
A330-28A3069 (for Model A330 series
airplanes) and A340-28A4087 (for
Model A340 series airplanes), both
dated July 27, 2000. The service
bulletins describe procedures for a one-
time inspection to verify the proper
configuration of the drive assemblies for
the low-pressure and cross-feed fuel
valves. If the washer is missing, the
service bulletins provide procedures for
installing a new thrust washer. If
excessive movement of the drive
spindle is detected, the service bulletins
provide procedures for inspecting the
drive assembly to detect damage and
wear and replacing unserviceable parts
with serviceable parts. These actions are
intended to adequately address the
unsafe condition. The DGAC classified
the service bulletins as mandatory and
issued French airworthiness directives
2000-406-125(B) and 2000-405-152(B),
both dated September 20, 2000, to
ensure the continued airworthiness of
these airplanes in France.

FAA'’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14

CFR 21.19) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design certificated for operation in
the United States.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design that may be registered in the
United States at some time in the future,
this AD is being issued to prevent
failure of the low-pressure and/or cross-
feed fuel valves, which could result in
the inability to shut off the fuel supply
to the engine and exacerbate an engine
fire, or the inability to cross-feed fuel
when required. This AD requires the
actions specified in the service
bulletins, described previously.

Cost Impact

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 16 work hours to
accomplish the required actions, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of this AD would be $960 per airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to

comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket 2000-NM-352—AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
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impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

TABLE 1—APPLICABILITY

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2001-09-09 Airbus Industrie: Amendment
39-12214. Docket 2000-NM-352—AD.
Applicability: The following airplanes,
certificated in any category, listed in the
following table:

Model/series

Having serial numbers—

Equipped with—

A330-202, —223, -243,
—323, -341, -342, -343.

-301, -321, -322,

0012 through 0314 inclusive, 0316 through
0319 inclusive, 0321, 0322, 0325 through

Low-pressure fuel valves having part number
(P/N) HTES00212 or HTE900160, and hav-

0328 inclusive. ing a cross-feed valve having P/N
HTE900162.
A340-211, -212, -213, -311, -312, -313 ........ 0002 through 0327 inClUSIVE .......ceevvivveeniienne Low-pressure fuel valves having P/N

HTE900212 or HTE9Q00160.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the low-pressure and/
or cross-feed fuel valves, which could result
in the inability to shut off the fuel supply to
the engine and exacerbate an engine fire, or
the inability to cross-feed fuel when required,
accomplish the following:

Inspection

(a) Within 1,450 flight hours after the
effective date of this AD, perform a one-time
detailed visual inspection of the drive
assemblies for the low-pressure and cross-
feed fuel valves to detect discrepancies
(incorrect configuration including a missing
thrust washer and excessive movement of the
drive spindle), in accordance with Airbus
Service Bulletin A330-28A3069 (for Model
A330 series airplanes) or A340-28A4087 (for
Model A340 series airplanes), both dated July
27, 2000; as applicable. If any discrepancy is
found: Prior to further flight, perform
applicable corrective actions (including
inserting a new washer, inspecting the drive
assembly to detect damage and wear,
repairing cracking, and replacing

unserviceable parts with serviceable parts) in
accordance with the applicable service
bulletin.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Spares

(b) As of the effective date of this AD, no
person may install on any airplane a low-
pressure fuel valve having P/N HTE900212 or
HTE900160, unless that valve has been
inspected and applicable corrective actions
have been performed in accordance with the
requirements of this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with Airbus Service Bulletin A330-28A3069,
dated July 27, 2000; and Airbus Service
Bulletin A340-28A4087, dated July 27, 2000;
as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in French airworthiness directives 2000—
406-125(B) and 2000-405-152(B), both dated
September 20, 2000.

Effective Date

(f) This amendment becomes effective on
May 21, 2001.

Issued in Renton, Washington, on April 24,
2001.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 01-10726 Filed 5—3—-01; 8:45 am]

BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30246; Amdt. No. 2049]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS-420),

Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125),
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs, the respective FDC/
T NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMs, the TERPS criteria were
applied to only these specific conditions

existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (air).

Issued in Washington, DC on April 27,
2001.
L. Nicholas Lacey,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:
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Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR

11.49(b)(2).

2. Part 97 is amended to read as

[Amended]

§897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35

By amending: § 97.23 VOR, VOR/

DME, VOR or TACAN, and VOR/DME

or TACAN; § 97.25 LOC, LOC/DME,

§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAV; §97.31 RADAR SIAPs; §97.33
RNAYV SIAPs; and § 97.35 COPTER
SIAPs, identified as follows:

follows: LDA, LDA/DME, SDF, SDF/DME; Effective Upon Publication
FDC date State City Airport mIJ:rlr?t():er Subject

04/11/01 ...... X ANAHUAC ......cooeevieiien. CHAMBERS COUNTY ....ooovviiivieiiiiinnns 1/3514 | RNAV (GPS) RWY 12, ORIG

04/11/01 ...... TX ANAHUAC .... CHAMBERS COUNTY ....oovvviivvivviiiinnns 1/3515 | NDB RWY 12, ORIG

04/11/01 ...... X HOUSTON ...ooeviviiiiienn, GEORGE BUSH INTERCONTI- 1/3528 | NDB RWY 26, AMDT 1D

NENTAL AIRPORT/HOUSTON.
04/12/01 ...... OH YOUNGSTOWN .............. YOUNGSTOWN-WARREN RE- 1/3557 | ILS RWY 32, AMDT 25A
GIONAL.

04/12/01 ...... 1D CALDWELL ......ovvvvvvvriinns CALDWELL INDUSTRIAL ......cvvvvvveennes 1/3563 | GPS RWY 12, ORIG

04/12/01 ...... 1D CALDWELL ..... CALDWELL INDUSTRIAL ..... 1/3564 | GPS RWY 30, ORIG

04/12/01 ...... X MC ALLEN ... MC ALLEN MILLER INTL .. 1/3573 | NDB RWY 13, AMDT 6A

04/12/01 ...... TX MC ALLEN ........cccceeies MC ALLEN MILLER INTL ........cceeeeees 1/3574 | ILS RWY 13, AMDT 8A

04/12/01 ...... OR PORTLAND ......cocvvvvveenn. PORTLAND-HILLSBORO .........ccccvvuneen 1/3576 | ILS RWY 12, AMDT 5B

04/12/01 ...... SD WATERTOWN ................ WATERTOWN MUNI ....ovveeiiiiiiieenn. 1/3577 | ILS RWY 35, AMDT 10

04/13/01 ...... IL LAWRENCEVILLE .......... LAWRENCEVILLE-VINCENNES INTL 1/3589 | RNAV (GPS) RWY 27, ORIG-A

04/13/01 ...... IL LAWRENCEVILLE .......... LAWRENCEVILLE-VINCENNES INTL 1/3590 | VOR RWY 27; AMDT 7

04/13/01 ...... OK ALTUS ..o, ALTUS MUNI L 1/3595 | VOR/DME RNAV RWY 17,
AMDT 2A

04/13/01 ...... OK ALTUS ALTUS MUNI 1/3596 | GPS RWY 17, AMDT 1A

04/13/01 ...... OK ALTUS ALTUS MUNI 1/3597 | VOR-A, AMDT 4A

04/13/01 ...... OK ALTUS ALTUS MUNI 1/3598 | VOR OR GPS-B, ORIG-A

04/13/01 ...... MI SAULT STE MARIE ........ CHIPPEWA COUNTY INTL ....covvvvveenes 1/3599 | NDB OR GPS RWY 16, AMDT
5B

04/13/01 ...... MI SAULT STE MARIE ........ CHIPPEWA COUNTY INTL ....covvvvviinnes 1/3600 | VOR OR TACAN OR GPS-A,
AMDT 5B

04/13/01 ...... TN CLARKSVILLE ................ OUTLAW FIELD ...cccvvveveeeiiiiiiieeeeeee 1/3604 | VOR RWY 35, AMDT 15B NDB
OR GPS RWY 35,

04/13/01 ...... TN CLARKSVILLE .....cccovveee OUTLAW FIELD ...coovvivvvieviviiieeiveeiieiins 1/3605 | AMDT 5C

04/13/01 ...... TN CLARKSVILLE ................ QUTLAW FIELD ...ccvvvieieeeiiiiiiieeeeeee 1/3601 | LOC RWY 35, AMDT 5C

04/17/01 ...... PA SCRANTON ...ovvveeiiiiines WILKES-BARRES/SCRANTON INTL 1/1683 | ILS RWY 22 AMDT 4

04/17/01 ...... OH PUTNAM COUNTY ..o, 1/3650 | NDB RWY 27, AMDT 1

04/17/01 ...... AK ANIAK Lo 1/3658 | ILS/IDME RWY 10, AMDT 7A

04/18/01 ...... NE MC COOK .....coevvvviiiiiennens MC COOK MUNI ..., 1/3670 | VOR RWY 12, AMDT 11B

04/18/01 ...... NE MC COOK .....ccovvvvieeieennns MC COOK MUNI ..., 1/3671 | VOR OR GPS RWY 30, AMDT
10B

04/18/01 ...... NE MC COOK ....coevviiviiiiiennens MC COOK MUNI ..o, 1/3672 | VOR RWY 21, AMDT 4C

04/18/01 ...... NE MC COOK .... MC COOK MUNI ..., 1/3673 | GPS RWY 12, ORIG-A

04/18/01 ...... 1A GRINNELL ...... GRINNELL REGIONAL ......cvvvvvvvvvvinnns 1/3676 | GPS RWY 13, ORIG

04/18/01 ...... NY WATERTOWN ......c........ WATERTOWN MUNI ....ooveviiiiiiiiieeennn, 1/3689 | ILS RWY 7 AMDT 6A

04/18/01 ...... TN UNION CITY EVERETT-STEWART ....ccooviieeeiiiiiinen 1/3707 | VOR/DME OR GPS-A, AMDT 7

04/19/01 ...... X CLEVELAND ... | CLEVELAND MUNI ..o, 1/3747 | VOR-A, AMDT 4

04/19/01 ...... NM ALBUQUERQUE ............. ALBUQUERQUE INTL SUNPORT ...... 1/3749 | VOR OR TACAN OR GPS RWY
8, AMDT 19

04/19/01 ...... NM ALBUQUERQUE ............. ALBUQUERQUE INTL SUNPORT ...... 1/3750 | ILS RWY 8, AMDT 5

04/20/01 ...... 1A DES MOINES DES MOINES INTL 1/3758 | ILS RWY 13L, AMDT 8

04/20/01 ...... 1A DES MOINES .. DES MOINES INTL 1/3759 | HI-ILS RWY 13L, AMDT 6

04/20/01 ...... 1A DES MOINES .. DES MOINES INTL 1/3760 | HI-ILS RWY 31R, AMDT 6

04/20/01 ...... 1A DES MOINES DES MOINES INTL 1/3761 | NDB OR GPS RWY 31R, AMDT
19A

04/20/01 ...... 1A DES MOINES ................. DES MOINES INTL ..oooooiiiiiiiiiiiis 1/3762 | ILS RWY 31R, AMDT 21A

04/20/01 ...... NY ISLIP .o LONG ISLAND MAC ARTHUR ........... 1/3767 | ILS RWY 24 AMDT 2A

04/20/01 ...... 1A BURLINGTON ................ BURLINGTON REGIONAL ................. 1/3780 | ILS RWY 36, AMDT 9D

04/23/01 ...... AK ANIAK L, ANIAK e 1/3820 | LOC/DME RWY 10, AMDT 3A

04/23/01 ...... 1A HAMPTON ..ooovviiiiienn. HAMPTON MUNI ..o 1/3840 | VOR/DME RWY 35 AMDT 1A

04/23/01 ...... AK JUNEAU ...oooiiiiiiiiie, JUNEAU INTL oo 1/3845 | LDA-1 RWY 8 AMDT 10A

04/24/01 ...... IL CHICAGO ....covvvvvevvviiviinnns CHICAGO-O'HARE INTL ...ccvvvvvvivvvaanns 1/3884 | ILS RWY 22L AMDT 4D

04/24/01 ...... IL CHICAGO .....ovvvvvvvvviviiinnns CHICAGO-O’HARE INTL ....cvvvvvvvvvrianns 1/3885 | ILS RWY 22R AMDT 7

04/24/01 ...... IL CHICAGO .....ovvvvvvvvvvvininnns CHICAGO-O'HARE INTL ....cvvvvvvevvvinnns 1/3886 | GPS RWY 22R ORIG
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[FR Doc. 01-11256 Filed 5—-3-01; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30245; Amdt. No. 2048]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,

U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charge printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at

least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airport, Navigation
(air).

Dated: Issued in Washington, DC on April
27, 2001.
L. Nicholas Lacey,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:
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8897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; § 97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

**Effective May 17, 2001

Pittsburgh, PA, Pittsburgh International, ILS
RWY 10C, Orig

Pittsburgh, PA, Pittsburgh International, ILS
RWY 28C, Orig

Union City, TN, Everett-Stewart, SDF RWY 1,
Amdt 5, CANCELLED

Union City, TN, Everett-Stewart, NDB OR
GPS RWY 1, Amdt 6

Union City, TN, Everett-Stewart, ILS RWY 1,
Orig

***Effective July 12, 2001

Dothan, AL, Dothan Regional, RNAV (GPS)
RWY 14, Orig

Dothan, AL, Dothan Regional, RNAV (GPS)
RWY 18, Orig

Tuskegee, AL, Moton Field Muni, VOR-A,
Amdt 4

Tuskegee, AL, Moton Field Muni, RNAV
(GPS) RWY 13, Orig

Tuskegee, AL, Moton Field Muni, RNAV
(GPS) RWY 31, Orig

Bethel, AK, Bethel, VOR/DME-B, Orig

Bethel, AK, Bethel, RNAV (GPS)-A, Orig

Emmonak, AK, Emmonak, RNAV (GPS) RWY
16, Orig

Emmonak, AK, Emmonak, RNAV (GPS) RWY
34, Orig

Fort Smith, AR, Fort Smith Regional, RNAV
(GPS) RWY 1, Orig

Fort Smith, AR, Fort Smith Regional, RNAV
(GPS) RWY 7, Orig

Fort Smith, AR, Fort Smith Regional, RNAV
(GPS) RWY 25, Orig

Fort Smith, AR, Fort Smith Regional, ILS
RWY 25, Amdt 21

Fort Smith, AR, Fort Smith Regional, NDB
RWY 7, Amdt 8

Fort Smith, AR, Fort Smith Regional, VOR/
DME OR TACAN RWY 7, Amdt 11

Fort Smith, AR, Fort Smith Regional,
RADAR-1, Amdt 8

Gainesville, FL, Gainesville Regional, RNAV
(GPS) RWY 6, Orig

Gainesville, FL, Gainesville Regional, RNAV
(GPS) RWY 10, Orig

Gainesville, FL, Gainesville Regional, RNAV
(GPS) RWY 24, Orig

Gainesville, FL, Gainesville Regional, RNAV
(GPS) RWY 28, Orig

Gainesville, FL, Gainesville Regional, GPS
RWY 6, Orig, CANCELLED

Gainesville, FL, Gainesville Regional, GPS
RWY 10, Orig, CANCELLED

Gainesville, FL, Gainesville Regional, GPS
RWY 24, Orig, CANCELLED

Gainesville, FL, Gainesville Regional, GPS
RWY 28, Orig, CANCELLED

Thomson, GA, Thomson-McDuffie County,
NDB RWY 10, Orig

Thomson, GA, Thomson-McDuffie County,
ILS RWY 10, Orig

Colby, KS, Shaltz Field, RNAV RWY 17, Orig

Colby, KS, Shaltz Field, RNAV RWY 35, Orig

Colby, KS, Shaltz Field, NDB RWY 17, Amdt
1

Pittsburg, KS, Atkinson Muni, RNAV (GPS)
RWY 3, Orig

Pittsburg, KS, Atkinson Muni, RNAV (GPS)
RWY 16, Orig

Pittsburg, KS, Atkinson Muni, RNAV (GPS)
RWY 21, Orig

Pittsburg, KS, Atkinson Muni, RNAV (GPS)
RWY 34, Orig

Pittsburg, KS, Atkinson Muni, NDB-A, Orig

Pittsburg, KS, Atkinson Muni, VOR/DME
RWY 3, Amdt 3

Pittsburg, KS, Atkinson Muni, NDB OR GPS
RWY 16, Amdt 3A, CANCELLED

St. James, MN, St. James Muni, RNAV (GPS)
RWY 15, Orig

St. James, MN, St. James Muni, RNAV (GPS)
RWY 33, Orig

Columbia, MO, Columbia Regional, VOR
RWY 13, Amdt 3

Columbia, MO, Columbia Regional, VOR
RWY 20, Amdt 4

Columbia, MO, Columbia Regional, VOR/
DME RWY 20, Amdt 3

Columbia, MO, Columbia Regional, NDB
RWY 2, Amdt 9

Columbia, MO, Columbia Regional, RNAV
(GPS) RWY 2, Orig

Columbia, MO, Columbia Regional, RNAV
(GPS) RWY 13, Orig

Columbia, MO, Columbia Regional, RNAV
(GPS) RWY 20, Orig

Columbia, MO, Columbia Regional, RNAV
(GPS) RWY 31, Orig

Lebanon, MO, Floyd W. Jones Lebanon,
RNAV RWY 18, Orig

Lebanon, MO, Floyd W. Jones Lebanon,
RNAV RWY 36, Orig

Lebanon, MO, Floyd W. Jones Lebanon, NDB
RWY 36, Amdt 6

Lebanon, MO, Floyd W. Jones Lebanon, SDF
RWY 36, Amdt 5

Salem, MO, Salem Memorial, VOR-A, Orig

Salem, MO, Salem Memorial, RNAV (GPS)
RWY 17 Orig

Salem, MO, Salem Memorial, RNAV (GPS)
RWY 35, Orig

Washington, MO, Washington Memorial,
RNAV RWY 186, Orig

Washington, MO, Washington Memorial,
RNAV RWY 34, Orig

Washington, MO, Washington Memorial,
VOR RWY 16, Amdt 2

Lehighton, PA, Jake Arner Memorial, NDB
RWY 8, Amdt 3

Lehighton, PA, Jake Arner Memorial, NDB
RWY 26, Amdt 4

Lehighton, PA, Jake Arner Memorial, RNAV
(GPS) RWY 8, Orig

Lehighton, PA, Jake Arner Memorial, RNAV
(GPS) RWY 26, Orig

Rapid City, SD, Rapid City Regional, VOR OR
TACAN RWY 14, Orig-B

Rapid City, SD, Rapid City Regional, RNAV
(GPS) RWY 14, Orig

Knoxville, TN, McGhee Tyson, RNAV (GPS)
RWY 5L, Orig

Knoxville, TN, McGhee Tyson, RNAV (GPS)
RWY 23R, Orig

Appleton, WI, Outagamie County Regional,
RNAV (GPS) RWY 29, Orig

Note: The FAA published the following
procedures in Docket No. 30243, Amdt. No.

2046 to Part 97 of the Federal Aviation
Regulation (VOL 66, No. 78, Page 20392,
dated Monday, April 23, 2001) under section
97.33 effective May 17, 2001, which are
hereby amended as follows:

Change effective date to 12 July 2001 for
the following procedures:

Dothan, AL, Dothan Regional, RNAV (GPS)
RWY 14, Orig

Dothan, AL, Dothan Regional, RNAV (GPS)
RWY 18, Orig

Emmonak, AK, Emmonak, RNAV (GPS) RWY
16, Orig

Emmonak, AK, Emmonak, RNAV (GPS) RWY
34, Orig
Note: The FAA published the following

procedures in Docket No. 30243, Amdt. No.

2046 to Part 97 of the Federal Aviation

Regulation (VOL 66, No. 78, Page 20392,

dated Monday, April 23, 2001) under section

97.33 effective July 12, 2001, which are

hereby amended as follows:

Wilmington, NC, Wilmington Intl, GPS RWY
6, Amdt 1A, Should Read: GPS RWY 6
Amdt 1A CANCELLED

Wilmington, NC, Wilmington Intl, GPS RWY
24, Amdt 1A, Should Read: GPS RWY 24
Amdt 1A CANCELLED

[FR Doc. 01-11255 Filed 5—-3-01; 8:45 am]
BILLING CODE 4910-13-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65

RIN 3067-AD13

National Flood Insurance Program
(NFIP); Letter of Map Revision and
Letter of Map Revision Based on Fill
Requests

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: This final rule changes
procedures for issuing Letters of Map
Revision (also referred to as LOMRSs)
and Letters of Map Revision Based on
Fill (also referred to as LOMR-Fs). We
use these criteria to determine whether
a LOMR-F can be issued to remove
unimproved land or land with
structures from the Special Flood
Hazard Area (SFHA) by raising ground
elevations using engineered earthen fill.

EFFECTIVE DATE: June 4, 2001.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Technical Services
Division, Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-3461, (facsimile) (202) 646—
4596, or (email) matt.miller@fema.gov.
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SUPPLEMENTARY INFORMATION:

Comments

On October 10, 2000, we (FEMA)
published a proposed rule at 65 FR
60159 that would revise the procedures
under which we issue LOMRs and
LOMR-Fs.

We received eight letters and e-mail
messages about the proposed rule. Many
of these contained multiple comments
and, in a number of cases, the
submissions raised similar issues and
concerns. One organization submitted
two sets of comments.

The following submitted comments
on the proposed rule:

» Four State water resource agencies;

* One State association for the
building industry;

* One national association for
floodplain management;

* One regional association for
communities;

* One private legal firm.

Each of the following sections treats
an issue raised by the public during the
comment period and explains our
reasons for adopting, modifying, or
rejecting a given recommendation.

General Comments. One commenter
supported the proposed rule as written
and urged its expeditious adoption. One
commenter generally supported the rule
change.

Our Response: None.

Burden on Local Officials. Two
commenters expressed the opinion that
the requirement for local communities
to assure a building site as “reasonably
safe from flooding” would impose a
burden on them, and one suggested that
FEMA should make the review and
provide the assurance, if appropriate.

Our Response: It is important to note
that the requirement for local
communities to determine ‘“whether
proposed building sites will be
reasonably safe from flooding” is not a
new requirement. It has been a part of
the NFIP regulations since at least
January 8, 1973 (36 FR 24762, December
22,1971, as amended at 38 FR 1001,
January 8, 1973). Currently, this
requirement applies to any community
that has applied for and been accepted
for participation in the NFIP. Further,
the community may require that the
property owner’s design professional
provide the assurance that the structure
is “‘reasonably safe from flooding”. We
are also providing Technical Bulletin
10-00 to assist communities and design
professionals in evaluating structures.
This final rule simply emphasizes the
long-standing requirement outlined in
paragraph 60.3(a)(3) and therefore, does
not impose any new burden on local
communities.

Certification of Data. One commenter
felt that the determination that land or
structures are ‘‘reasonably safe from
flooding” was beyond the expertise of
many registered professional engineers
and certified land surveyors. They
suggested that the determination be
made by a qualified design professional
with appropriate expertise.

Our Response: The complexity of
these determinations is highly
dependent on site-specific conditions
that will vary within the participating
community. Furthermore, the ability of
local governments to make these
decisions will vary from community to
community as will State laws regarding
professional accreditation, certification,
and licensing. This variability makes it
difficult to prescribe a single solution
applicable in all cases. We therefore will
rely upon the judgment of the
participating community and expect
them to meet all State or local
requirements regarding the use of design
professionals when making these
determinations.

Communities May Lack Qualified
Staff. One commenter felt that many
communities may not have qualified
staff or resources to determine whether
land or a structure is “reasonably safe
from flooding”, and may choose not to
make the determination.

Our Response: The technical bulletin
is being provided to give guidance for
determining when land or structures
can be considered ‘‘reasonably safe from
flooding”. In lieu of using the guidance
in the technical bulletin, a community
may choose to require the floodplain
map revision requester’s qualified
design professional assure the land or
structures to be removed from the SFHA
are ‘‘reasonably safe from flooding”. The
participating community can then rely
on the qualified design professional’s
assurance if it so chooses. However, it
is ultimately the participating
community’s responsibility for assuring
that the areas being removed from the
SFHA are ‘“‘reasonably safe from
flooding.”

Conflict with Section 60.3. Three
commenters noted that the proposed
change to paragraph 65.5(a)(4) violates
the provisions of paragraph 60.3(c)(2),
in that it allows lowest floor elevations
to be below the Base (100-year) Flood
Elevation (BFE) and allows the structure
to be removed from the SFHA, which in
turn allows Federal financial assistance
without the requirement of flood
insurance coverage.

Our Response: It is not the intent of
the rule to encourage or allow violations
of existing Federal regulations.
Therefore, the rule has been reworded to
emphasize the minimum floodplain

management requirements of § 60.3
must be met before a revision to the
SFHA can be made. The rule does allow
for the removal of land or a structure
when violations have occurred, but only
after all violations have been remedied
by the community to the maximum
extent possible and the land or
structures have been determined by the
community to be “reasonably safe from
flooding.”

Use of Design Professionals. Two
commenters felt that a determination of
“reasonably safe from flooding” should
be made by a qualified design
professional instead of the participating
community.

Our Response: The participating
community may, if it wishes, require
that the party requesting removal of
land or structures from the SFHA
provide assurance by a qualified design
professional that standard professional
practices have been applied and that the
criteria described in Technical Bulletin
10-00 have been, or will be met. If it so
chooses, the community may rely on the
design professional for assurance that
the land or structures being removed
from the SHFA are ‘‘reasonably safe
from flooding.” However, it is
ultimately the participating
community’s responsibility to assure
areas being removed from the SFHA are
“reasonably safe from flooding.”

Education Needed Before Rule
Change. One commenter supported the
rule change but felt that education for
community officials and property
owners was needed first.

Our Response: The technical bulletin
is being provided to guide and educate
community officials, design
professionals, and property owners
considering development in SFHAs.
The technical bulletin discourages
unwise and unsafe building practices
and emphasizes elevation as the
preferred means of ensuring land and
structures are ‘“‘reasonably safe from
flooding.”

Flood-Proofed Residential Basements.
One commenter felt that the rule would
create a variance for floodproofed
residential basements outlined in
§60.6(c) without formal FEMA
recognition, which would lead to
requests for floodproofed rates for the
structures. Another commenter felt that
the requirements outlined in § 60.6(c)
should be simplified so that all
communities could allow floodproofed
basements.

Our Response: The purpose of the
rule is not to allow planning and
construction of lowest floors below the
BFE in filled floodplains. Rather the
purpose is to provide a means of
removing from the floodplain lands that
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have been filled to or above the BFE. In
some situations this process may result
in revising flood hazard areas where
violations of NFIP minimum floodplain
management regulations have occurred.
However, this will only occur if the
violations are remedied to the maximum
extent possible and the land or
structures have been determined by the
community to be “reasonably safe from
flooding.” If the community cannot do
so, the LOMR-F will not be issued. If an
area or structure is removed from the
SFHA, the federally mandated purchase
of flood insurance will not apply and
the cost of flood insurance will likely go
down. Flood-proofed residential
structures built in communities in
compliance with approved basement
exception procedures are eligible for
consideration under paragraph 65.5
(a)(4) of this final rule.

Infrastructure. One commenter asked
the meaning of “infrastructure” in the
proposed definition in § 65.2(c).

Our Response: The term
“infrastructure”” has been removed from
the definition in the final rule.

Insurance Waiver. Two commenters
suggested that, instead of allowing
removal of land or structures from the
SFHA designation, FEMA should
simply issue a waiver of the insurance
requirement.

Our Response: The requirement for
flood insurance coverage for property
located in an SFHA is statutory (42
U.S.C. 4012a(b)). The Flood Disaster
Protection Act of 1973, as amended,
requires that regulated lending
institutions, Federal agency lenders, and
government sponsored enterprises for
housing examine the NFIP map to
determine whether a property for which
it is contemplating making, extending,
or renewing a loan is in an SFHA. If so,
they must place the requirement for
flood insurance coverage on the
property before completing the loan
transaction. The requirement for flood
insurance purchase is placed by the
lending institution underwriting the
loan and cannot be waived by any other
party without a change in the Act.

Status of States. One commenter
asked whether a State is considered a
“community” with respect to the rule.

Our Response: A State is considered
an NFIP community when it regulates
its own actions on State lands and is
exempt from local permitting
requirements. Most States have separate
statutory authority, regulations, or
executive orders that apply to their own
actions. In these situations the State
agency responsible for overseeing
floodplain development by the State
would determine if an area was
“reasonably safe from flooding.” In

some instances a State and a community
may both have permitting authority over
development that takes place in that
community. In these situations it is a
matter of State law to determine
whether the State or the community is
the appropriate body to determine if an
area is “‘reasonably safe from flooding.”

Unimproved Land Removed From
SFHA. Two commenters questioned
how structures built after filled areas are
removed from the SFHA would be
affected by NFIP and community
floodplain management requirements.

Our Response: Once the filled area is
removed from the SFHA, it is by
definition no longer subject to the
minimum Federal requirements of
§60.3. However, this does not preclude
participating communities or States
from imposing additional restrictions
should they choose to do so. Before land
or structures can be removed from the
SFHA, the community must assure that
the areas are and will be “reasonably
safe from flooding.” It is up to the
participating community to decide how
this will be accomplished. However, in
order to make this assurance they will
likely have to know the location or
proposed location of any buildings on
the site or have other requirements in
place to ensure that future development
is constructed so that it will not be
damaged during the base flood. See the
Technical Bulletin 10-00 for further
guidance on this issue.

Revised Procedures

This section discusses changes in the
procedures used to process LOMR-F
requests. These procedures will apply to
single and multi-lot LOMR-F requests,
which may involve one structure or
multiple structures. These procedures
also apply to LOMRs and they
supersede the interim procedures
published September 1, 1999, at 64 FR
47813. We will process all LOMR and
LOMR-F requests received after June 4,
2001, as follows:

* Paragraphs 65.5(a)(1) through
65.5(a)(7) will apply to requests to
remove land and structures involving
the placement of engineered earthen fill.

 Paragraphs 65.6(a)(1) through
65.6(a)(15) will apply to requests for
LOMRs.

+ Community officials must continue
to review map revision requests
involving the placement of engineered
earthen fill within the SFHA on the
community’s FIRM. As part of the
community acknowledgement of LOMR
and LOMR-F requests, the community
must continue to assure that the
minimum floodplain management
criteria outlined in § 60.3 have been
met.

* FEMA will not review a request for
a LOMR or LOMR-F without
community assurances that the request
meets the requirements of § 60.3.

* We will consider structures built in
identified SFHAs that do not meet the
requirements of § 60.3 violations of
NFIP regulations and will take
appropriate action. Further, we will
suspend review of these requests and
others that are potentially in violation of
NFIP regulations until the issues are
resolved and all identified violations
have been remedied through
appropriate State and Federal entities
including FEMA or its designee. Once
all violations have been remedied by the
community to the maximum extent
possible and the community assures the
land or structures are ‘‘reasonably safe
from flooding,” we will process the map
revision request using the criteria
outlined in § 65.5(a). Technical Bulletin
10-00 provides further guidance to
community officials when determining
whether land or structures are
“reasonably safe from flooding.”

* FEMA will review previously
issued determinations for conformity
with these revised procedures upon
written request.

* New LOMR and LOMR-F requests
and requests for redeterminations will
be subject to the current fee schedule
established in 44 CFR part 72.

National Environmental Policy Act

FEMA will not prepare an
environmental analysis under NEPA
since this rule would address an
apparent administrative inconsistency
that has no bearing on building
practices or on the built or natural
environment. This rule removes the
current distinction between fill placed
in an SFHA containing structures and
fill placed in an SFHA without
structures, both of which are allowable
under current laws and regulations
governing participation in the National
Flood Insurance Program. Removing
this distinction resolves an apparent
inconsistency in the floodprone status
of a subset of structures built on fill
within the SFHA. These apparent
inconsistencies resulted from
differences in the administrative
processes followed by communities who
permit development in floodplains
rather than from physical differences in
the built environment. We will continue
to allow earthen fill and other types of
development within the SFHA when
applicable, and we will continue to
require residential structures built in
identified flood hazard areas have their
lowest floor (including basement)
elevated to or above the base flood.
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Regulatory Planning and Review

We have prepared and reviewed this
rule under the provisions of Executive
Order 12866, Regulatory Planning and
Review. Under Executive Order 12866,
58 FR 51735, October 4, 1993, a
significant regulatory action is subject to
Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. The Executive
Order defines ““significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This rule changes the criteria that we
use to determine whether we can issue
a LOMR or LOMR-F to remove
unimproved land or land with
structures from the SFHA by raising
ground elevations using earthen fill. We
know of no conditions that would
qualify the rule as a “significant
regulatory action” within the definition
of section 3(f) of the Executive Order. To
the extent possible this rule adheres to
the principles of regulation as set forth
in Executive Order 12866. This rule has
been reviewed by the Office of
Management and Budget under the
provisions of Executive Order 12866.

Paperwork Reduction Act

In accordance with the provisions of
the Paperwork Reduction Act of 1995,
44 U.S.C. 3501 et seq., the OMB
approved the collections of information
applicable to this rule: OMB Number
3067—0147, Report to Submit Technical
or Scientific Data to Correct Mapping
Deficiencies Unrelated to Community-
Wide Elevation Determinations
(Amendments & Revisions to National
Flood Insurance Program Map).

Following is a summary of how each
form will be used:

(a) FEMA Form 81-87. Property
Information. This form describes the
location of the property, what is being
requested, and what data are required to
support the request.

(b) FEMA Form 81-87E. Credit Card
Information. This form outlines the
information needed to process a request
when the requester is paying processing
fees by credit card.

(c) FEMA Form 81-87A. Elevation
Information. This form indicates what
the BFE for the property is, how the BFE
was determined, the lowest ground
elevation on the property, and/or the
elevation of the lowest adjacent grade to
any structures on the property. This
information is required for FEMA to
determine whether the property that is
being requested to be removed from the
SFHA is at or above the BFE.

(d) FEMA Form 81-87C. Community
Acknowledgment of Requests Involving
Fill. This form ensures that the
participating community is aware of the
revision request and that the
requirements of § 60.3 have been met.

(e) FEMA Form 81-87D. Summary of
Elevations—Individual Lot Breakdown.
This form is used in conjunction with
the Elevation Information Form for
requests involving multiple lots or
structures. It provides a table to allow
the required submitted data to be
presented in a manner for quick and
efficient review.

The estimated burden on individual
property owners is:

Property Information—1.63 hours
Credit Card Form—a0.1 hour
Elevation Information—0.63 hour
Community Acknowledgment of

Requests Involving Fill—0.88 hour
Summary of Elevations—Individual Lot

Breakdown—0.67 hour

The number of requesters will vary
from year to year, as we have no control
over the number of people who will
seek to have determinations made for
their properties. For the purposes of this
rule we estimate the following annual
burdens:

Requesters—2,500
Hours per response—3.91
Total hours—9,775

Regulatory Flexibility Act, 5 U.S.C. 601

Under the Regulatory Flexibility Act
agencies must consider the impact of
their rulemakings on ‘“‘small entities”
(small businesses, small organizations
and local governments). When an
agency is required by 5 U.S.C. 553 to
publish a notice of rulemaking, a
regulatory flexibility analysis is required
for both the notice and the final rule if
the rulemaking could “have a
significant economic impact on a
substantial number of small entities.”
The Act also provides that if a
regulatory flexibility analysis is not
required, the agency must certify in the
rulemaking document that the

rulemaking will not “have a significant
economic impact on a substantial
number of small entities.”

For the reasons that follow I certify
that a regulatory flexibility analysis is
not required for this rule because it
would not have a significant economic
impact on a substantial number of small
entities. This rule is a clarification of
existing policy and removes confusion
and apparent inconsistencies in the
current rule. We expect the rule to
remove the current rule’s adverse
impact on property owners, including
small entities. We expect the rule to
enhance the ability of local officials to
make sound floodplain management
decisions more readily than under the
current rule. We also expect the rule to
reduce the administrative burden on
property owners, including small
entities. We further expect the rule will
reduce certain building costs, without
increasing the risks of flooding either to
the owners or to the National Flood
Insurance Program.

Executive Order 13132, Federalism

Executive Order 13132, Federalism,
dated August 4, 1999, sets forth
principles and criteria to which
agencies must adhere in formulating
and implementing policies that have
federalism implications, that is,
regulations that have substantial direct
effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government. Federal agencies
must closely examine the statutory
authority supporting any action that
would limit the policymaking discretion
of the States, and to the extent
practicable, must consult with State and
local officials before implementing any
such action.

We have reviewed this rule under
E.0.13132 and have concluded that the
rule does not have federalism
implications as defined by the Executive
Order. As noted under Regulatory
Planning and Review, this rule changes
the criteria that we would use to
determine whether we can issue a
LOMR or LOMR-F to remove
unimproved land or land with
structures from the SFHA by raising
ground elevations using engineered
earthen fill. We know of no substantial
direct effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government that would result
from this rule.

The OMB has reviewed this rule
under the provisions of Executive Order
13132.
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List of Subjects in 44 CFR Part 65

Flood insurance, Reporting and
recordkeeping requirements.

Accordingly, amend 44 CFR part 65 as
follows:

PART 65—IDENTIFICATION AND
MAPPING OF SPECIAL HAZARD
AREAS

1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 43 FR
41943, 3 CFR, 1978 Comp., p. 329; E.O.
12127 of Mar. 31, 1979, 44 FR 19367, 3 CFR,
1979 Comp., p. 376.

2. Amend § 65.2 by adding paragraph
(c) to read as follows:

§65.2 Definitions.
* * * * *

(c) For the purposes of this part,
“reasonably safe from flooding” means
base flood waters will not inundate the
land or damage structures to be removed
from the SFHA and that any subsurface
waters related to the base flood will not
damage existing or proposed buildings.

3. Revise §65.5 to read as follows:

§65.5 Revision to special hazard area
boundaries with no change to base flood
elevation determinations.

(a) Data requirements for topographic
changes. In many areas of special flood
hazard (excluding V zones and
floodways) it may be feasible to elevate
areas with engineered earthen fill above
the base flood elevation. Scientific and
technical information to support a
request to gain exclusion from an area
of special flood hazard of a structure or
parcel of land that has been elevated by
the placement of engineered earthen fill
will include the following:

(1) A copy of the recorded deed
indicating the legal description of the
property and the official recordation
information (deed book volume and
page number) and bearing the seal of the
appropriate recordation official (e.g.,
County Clerk or Recorder of Deeds).

(2) If the property is recorded on a
plat map, a copy of the recorded plat
indicating both the location of the
property and the official recordation
information (plat book volume and page
number) and bearing the seal of the
appropriate recordation official. If the
property is not recorded on a plat map,
FEMA requires copies of the tax map or
other suitable maps to help in locating
the property accurately.

(3) A topographic map or other
information indicating existing ground
elevations and the date of fill. FEMA’s
determination to exclude a legally
defined parcel of land or a structure

from the area of special flood hazard
will be based upon a comparison of the
base flood elevations to the lowest
ground elevation of the parcel or the
lowest adjacent grade to the structure. If
the lowest ground elevation of the entire
legally defined parcel of land or the
lowest adjacent grade to the structure
are at or above the elevations of the base
flood, FEMA will exclude the parcel
and/or structure from the area of special
flood hazard.

(4) Written assurance by the
participating community that they have
complied with the appropriate
minimum floodplain management
requirements under § 60.3. This
includes the requirements that:

(i) Existing residential structures built
in the SFHA have their lowest floor
elevated to or above the base flood;

(ii) The participating community has
determined that the land and any
existing or proposed structures to be
removed from the SFHA are ‘“‘reasonably
safe from flooding”, and that they have
on file, available upon request by
FEMA, all supporting analyses and
documentation used to make that
determination;

(iii) The participating community has
issued permits for all existing and
proposed construction or other
development; and

(iv) All necessary permits have been
received from those governmental
agencies where approval is required by
Federal, State, or local law.

(5) If the community cannot assure
that it has complied with the
appropriate minimum floodplain
management requirements under § 60.3,
of this chapter, the map revision request
will be deferred until the community
remedies all violations to the maximum
extent possible through coordination
with FEMA. Once the remedies are in
place, and the community assures that
the land and structures are ‘“‘reasonably
safe from flooding,” we will process a
revision to the SFHA using the criteria
set forth in § 65.5(a). The community
must maintain on file, and make
available upon request by FEMA, all
supporting analyses and documentation
used in determining that the land or
structures are ‘“‘reasonably safe from
flooding.”

(6) Data to substantiate the base flood
elevation. If we complete a Flood
Insurance Study (FIS), we will use those
data to substantiate the base flood
elevation. Otherwise, the community
may submit data provided by an
authoritative source, such as the U.S.
Army Corps of Engineers, U.S.
Geological Survey, Natural Resources
Conservation Service, State and local
water resource departments, or

technical data prepared and certified by
a registered professional engineer. If
base flood elevations have not
previously been established, we may
also request hydrologic and hydraulic
calculations.

(7) A revision of floodplain
delineations based on fill must
demonstrate that any such fill does not
result in a floodway encroachment.

(b) New topographic data. A
community may also follow the
procedures described in paragraphs
(a)(1) through (6) of this section to
request a map revision when no
physical changes have occurred in the
area of special flood hazard, when no
fill has been placed, and when the
natural ground elevations are at or
above the elevations of the base flood,
where new topographic maps are more
detailed or more accurate than the
current map.

(c) Certification requirements. A
registered professional engineer or
licensed land surveyor must certify the
items required in paragraphs (a)(3) and
(6) and (b) of this section. Such
certifications are subject to the
provisions under § 65.2.

(d) Submission procedures. Submit all
requests to the appropriate address
serving the community’s geographic
area or to the FEMA Headquarters Office
in Washington, DC.

4. Amend § 65.6 by adding paragraphs
(a)(14) and (15) as follows:

§65.6 Revision of base flood elevation
determinations.

(a) * % %

(14) The participating community
must provide written assurance that
they have complied with the
appropriate minimum floodplain
management requirements under § 60.3
of this chapter. This includes the
requirements that:

(i) Existing residential structures built
in the SFHA have their lowest floor
elevated to or above the base flood;

(ii) The participating community has
determined that the land and any
existing or proposed structures to be
removed from the SFHA are “reasonably
safe from flooding,” and that they have
on file, available upon request by
FEMA, all supporting analyses and
documentation used to make that
determination;

(iii) The participating community has
issued permits for all existing and
proposed construction or other
development; and

(iv) All necessary permits have been
received from those governmental
agencies where approval is required by
Federal, State, or local law.
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(15) If the community cannot assure
that it has complied with the
appropriate minimum floodplain
management requirements under § 60.3,
of this chapter the map revision request
will be deferred until the community
remedies all violations to the maximum
extent possible through coordination
with FEMA. Once the remedies are in
place, and the community assures that
the land and structures are “‘reasonably
safe from flooding,” we will process a
revision to the SFHA using the criteria
set forth under § 65.6. The community
must maintain on file, and make
available upon request by FEMA, all
supporting analyses and documentation
used in determining that the land or
structures are ‘“‘reasonably safe from
flooding.”

* * * * *

Dated: April 30, 2001.
Joe M. Allbaugh,
Director.

[FR Doc. 01-11156 Filed 5—3-01; 8:45 am]
BILLING CODE 6718-05-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 206

RIN 3067-AD20

Disaster Assistance; Public Assistance
Program and Community Disaster
Loan Program

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Interim final rule.

SUMMARY: We, FEMA, are publishing an
interim final rule to implement portions
of the Disaster Mitigation Act of 2000
that affect large in-lieu contributions
(alternate projects), irrigation facilities,
critical/non-critical private nonprofit
facilities, and community disaster loans.

DATE: Effective October 30, 2000.
Comments on this interim final rule
should be received by July 3, 2001.

ADDRESSES: Please send any comments
to the Rules Docket Clerk, Office of the
General Counsel, Federal Emergency
Management Agency, room 840, 500 C
Street, SW., Washington, DC 20472, or
(fax) (202) 646—4536, or (email)
rules@fema.gov.

FOR FURTHER INFORMATION CONTACT:
Margaret Earman, Response and
Recovery Directorate, Federal
Emergency Management Agency, room
401, 500 C Street, SW., Washington, DC
20472, or call (202) 646—4172 or (email)
margie.earman@fema.gov.

SUPPLEMENTARY INFORMATION:

Large in-lieu contributions. The
Disaster Mitigation Act of 2000 (DMA
2000), Pub. L. 106—-390, 114 Stat. 1552
et seq., amended the Federal
contribution for Large in Lieu
Contributions, which is known as
“alternate projects’” and is authorized
under section 406(c) of the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act (Stafford Act), 42 U.S.C.
5172, from 90 percent of the Federal
share of the Federal estimate to 75
percent of the Federal share of the
Federal estimate of the cost of repairing,
restoring, reconstructing, or replacing
the facility. There is an exception to this
change for publicly-owned or
-controlled facilities. When a State or
local government applicant selects an
alternate project because unstable soil at
the site of the damaged facility makes
repair or restoration of that facility
infeasible, the Federal contribution
remains at 90 percent. The soil
conditions at the project site, which
make restoration infeasible, will be
established in a geo-technical report that
the applicant must submit. All alternate
projects are still approved on a project-
by-project basis.

Irrigation facilities. The DMA 2000
amended section 102(9) of the Stafford
Act, 42 U.S.C 5122 to add “irrigation”
to the definition of private nonprofit
(PNP) facilities. However, not all PNP
irrigation facilities are eligible for
assistance. The legislative history
indicates that eligible irrigation facilities
include those that supply water for
“essential services of a governmental
nature to the general public” (which is
the requirement for any PNP to be
eligible), such as fire suppression,
generating and supplying electricity,
and drinking water supply. They do not
include those that supply water for
agricultural purposes. If an irrigation
system serves both eligible and
ineligible purposes, assistance for those
portions that serve both purposes will
be prorated on the basis of the
proportional share of water used. For
those portions that serve an eligible
purpose exclusively, all disaster-related
damages to that portion would be
eligible. Those portions serving an
ineligible purpose exclusively will not
be eligible.

Critical/non-critical PNP facilities.
Under section 406(a)(3) of the Stafford
Act, 42 U.S.C. 5172, as amended by the
DMA 2000 and before receiving
assistance under the Stafford Act certain
non-critical PNP facilities must apply
first to the Small Business
Administration (SBA) for a disaster loan
for permanent restoration work in those
disasters when the SBA activates its

disaster loan program. DMA 2000
defines those critical services where the
owner or operator need not apply to
SBA to include: Water (including water
provided by an irrigation organization
or facility as discussed above), sewer,
wastewater treatment, communications,
and emergency medical care. We
propose to add fire department services,
emergency rescue, and nursing homes to
the list of critical services.
Communication services means
transmission, switching and distribution
of telephone traffic. Emergency medical
care includes essential direct patient
care to persons and includes hospitals,
clinics, outpatient services, and nursing
homes. Owners and operators of these
critical service facilities may apply
directly to FEMA for assistance.

Other eligible, but non-critical, PNP
facility owners or operators must apply
to SBA for a disaster loan, and if SBA
declines their application they may
apply to FEMA for a grant. In addition,
if the maximum loan for which they are
eligible does not cover all eligible
damages, they may apply to FEMA for
the excess damages. The requirement for
owners or operators of non-critical
facilities to go first to SBA applies only
to permanent restoration work. All
eligible PNP facility owners and
operators may make requests for
assistance for debris removal and
emergency protective measures directly
to FEMA.

Community Disaster Loans. The DMA
2000 made two amendments to the
Community Disaster Loan (CDL)
program, section 417 of the Stafford Act,
42 U.S.C. 5184. The DMA 2000 sets a
cap of $5,000,000 on the amount of any
community disaster loan that FEMA
might make, and states that a local
government will not be eligible for
further community disaster loan
assistance if the community is in arrears
on any required repayment of a previous
community disaster loan. We propose to
amend 44 CFR 206.361 and 206.363 to
reflect these statutory changes.

Administrative Procedure Act
Statement

This interim final rule implements
certain mandatory provisions of the
Disaster Mitigation Act of 2000 that
relate to the Public Assistance Program
and the Community Disaster Loan
Program, provisions that the Congress
intended to go into effect upon
enactment. In keeping with that intent,
we are making this rule retroactively
effective as of the date of enactment,
October 30, 2000, for all disasters
declared on or after that date. We seek
and invite public comments,
nevertheless, on this interim final rule,
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which we will consider in our
preparation of the final rule.
Accordingly, under the authority of 5
U.S.C. 553(b)(3)(B), I find that notice
and public procedure on this interim
final rule are impracticable and contrary
to the public interest.

National Environmental Policy Act
(NEPA)

NEPA imposes requirements for
considering the environmental impacts
of agency decisions. It requires that an
agency prepare an Environmental
Impact Statement (EIS) for “major
federal actions significantly affecting the
quality of the human environment.” If
an action may or may not have a
significant impact, the agency must
prepare an environmental assessment
(EA). If, as a result of this study, the
agency makes a Finding of No
Significant Impact (FONSI), no further
action is necessary. If it will have a
significant effect, then the agency uses
the EA to develop an EIS.

Categorical Exclusions. Agencies can
categorically identify actions (for
example, repair of a building damaged
by a disaster) that do not normally have
a significant impact on the environment.
The purpose of this interim final rule is
to amend our Stafford Act rules to
incorporate part of the changes
mandated by the Disaster Mitigation Act
of 2000 for the Public Assistance
Program and for Community Disaster
Loans. Accordingly, we have
determined that this rule is excluded
from the preparation of an
environmental assessment or
environmental impact statement under
44 CFR 10.8(d)(2)(ii), where the rule is
related to actions that qualify for
categorical exclusion. The changes
reflected in this rule are exempt from
NEPA because they reflect
administrative changes to the programs
that have no potential to affect the
environment. We would perform an
environmental review under 44 CFR
part 10, Environmental Considerations,
on each proposed project that we would
fund and implement under the
authorities covered in this rule.

Paperwork Reduction Act

This rule is not subject to the
provisions of the Paperwork Reduction
Act. It does not require any new
information collections and therefore
would not revise the number and types
of responses, frequency, and burden
hours.

Regulatory Planning and Review

We have prepared and reviewed this
interim final rule under the provisions
of Executive Order 12866, Regulatory

Planning and Review. Under Executive
Order 12866, 58 FR 51735, October 4,
1993, a significant regulatory action is
subject to OMB review and the
requirements of the Executive Order.
The Executive Order defines
“significant regulatory action” as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This interim final rule implements
certain mandatory provisions of the
Disaster Mitigation Act of 2000 that
relate to the Public Assistance Program
and the Community Disaster Loan
Program. The authorities mandated
would not of themselves have an annual
effect on the economy of $100 million
or more. We anticipate that the impacts
of the alternate projects provision will
be neutral, expecting that the savings
from reducing the Federal share of the
Federal estimate from 90 percent to 75
percent will be offset by fewer
applications for assistance under this
authority. We do not anticipate any
change in costs by adding irrigation
facilities to the definition of eligible
private nonprofit facilities inasmuch as
the rule reflects the statute and codifies
our current policy and practices. Most
of the private nonprofit organizations
that will have to apply for SBA disaster
loans before being eligible to apply for
FEMA disaster assistance have damages
well below the SBA loan limit of
$1,500,000. We do not expect this
provision will have an impact of
$100,000,000 or more per year. Finally,
we do not anticipate that savings from
amendments to the Community Disaster
Loan provision will exceed
$100,000,000 over a several-year
period—our experience is that disaster
loan forgiveness rates are between 60
and 70 percent. Over the last 25 years,
the annual amount of money forgiven
has been an average of $2.7 million.

We know of no conditions that would
qualify the rule as a ““significant
regulatory action” within the definition
of section 3(f) of the Executive Order. To

the extent possible this rule adheres to
the principles of regulation as set forth
in Executive Order 12866. The Office of
Management and Budget has not
reviewed this rule under the provisions
of Executive Order 12866.

Executive Order 13132, Federalism

Executive Order 13132 sets forth
principles and criteria that agencies
must adhere to in formulating and
implementing policies that have
federalism implications, that is,
regulations that have substantial direct
effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government. Federal agencies
must closely examine the statutory
authority supporting any action that
would limit the policymaking discretion
of the States, and to the extent
practicable, must consult with State and
local officials before implementing any
such action.

We have reviewed this interim final
rule under Executive Order 13132 and
have determined that the rule does not
have federalism implications as defined
by the Executive Order. The rule would
define and establish the conditions and
criteria under which FEMA would grant
public assistance and make community
disaster loans. The rule would in no
way that we foresee affect the
distribution of power and
responsibilities among the various
levels of government or limit the
policymaking discretion of the States.

List of Subjects in 44 CFR Part 206

Administrative practice and
procedure, Community facilities,
Disaster Assistance, Grant programs,
Loan programs, Reporting and
recordkeeping requirements.

Accordingly, amend 44 CFR Part 206
as follows:

1. The authority citation of part 206
continues to read:

Authority: Robert T. Stafford Disaster
Relief and Emergency Assistance Act, 42
U.S.C. 5121 et seq.; Reorganization Plan No.
3 0f 1978, 43 FR 41943, 3 CFR, 1978 Comp.,
p- 329; E.O. 12127, 44 FR 19367, 3 CFR, 1979
Comp., p. 376; E.O. 12148, 44 FR 43239, 3
CFR, 1979 Comp., p. 412; and E.O. 12673, 54
FR 12571, 3 CFR, 1989 Comp., p. 214.

2. Amend § 206.203 as follows:

(a) Redesignate paragraphs (d)(2)(iii)
and (d)(2)(iv) as paragraphs (d)(2)(iv)
and (d)(2)(v); and

(b) Revise paragraph (d)(2)(ii) and add
new paragraph (d)(2)(iii) to read as
follows:

§206.203 Federal grant assistance.
* * * * *

(d) Funding options—* * *
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(2) Alternate projects. * * *

(ii) Federal funding for such alternate
projects will be 75 percent of the
Federal share of the approved Federal
estimate of eligible costs.

(iii) If soil instability at the alternate
project site makes the repair, restoration
or replacement of a State or local
government-owned or -controlled
facility infeasible, the Federal funding
for such an alternate project will be 90
percent of the Federal share of the
approved Federal estimate of eligible

costs.
* * * * *

3. Amend §206.221 as follows:

(a) Redesignate paragraphs (e)(3)
through (e)(6) as paragraphs (e)(4)
through (e)(7); and

(b) Add new paragraph (e)(3) to read
as follows:

§206.221 Definitions.

* * * * *

* *x %

(e) Private nonprofit facility

(3) Irrigation facility means those
facilities that provide water for essential
services of a governmental nature to the
general public. Irrigation facilities
include water for fire suppression,
generating and supplying electricity,
and drinking water supply; they do not

include water for agricultural purposes.
* * * * *

4. Amend §203.226 as follows:

(a) Redesignate paragraphs (b) through
(i) as paragraphs (c) through (j); and

(b) Add new paragraph (b) to read as
follows:

§206.226 Restoration of damaged
facilities.
* * * * *

(b) Private nonprofit facilities. Eligible
private nonprofit facilities may receive
funding under the following conditions:

(1) The facility provides critical
services, which include power, water
(including water provided by an
irrigation organization or facility in
accordance with §206.221(e)(3)), sewer
services, wastewater treatment,
communications, emergency medical
care, fire department services,
emergency rescue, and nursing homes;
or

(2) The private nonprofit organization
not falling within the criteria of
§206.226(b)(1) has applied for a disaster
loan under section 7(b) of the Small
Business Act (15 U.S.C.636(b)) and

(i) The Small Business Administration
has declined the organization’s
application; or

(ii) Has eligible damages greater than
the maximum amount of the loan for
which it is eligible, in which case the

excess damages are eligible for FEMA

assistance.
* * * * *

5. Revise § 206.361(b) to read as
follows:

§206.361 Loan program.
* * * * *

(b) Amount of loan. The amount of
the loan is based upon need, not to
exceed 25 percent of the operating
budget of the local government for the
fiscal year in which the disaster occurs,
but shall not exceed $5 million. The
term fiscal year as used in this subpart
means the local government’s fiscal

year.
* * * * *

6. Revise §206.363(b)(1) to read as
follows:

§206.363 Eligibility criteria.
* * * * *

(b) Loan eligibility—(1) General. To be
eligible, the local government must
show that it may suffer or has suffered
a substantial loss of tax and other
revenues as a result of a major disaster
or emergency, must demonstrate a need
for financial assistance in order to
perform its governmental functions, and
must not be in arrears with respect to
any payments due on previous loans.
Loan eligibility is based on the financial
condition of the local government and a
review of financial information and
supporting documentation

accompanying the application.
* * * * *

Dated: April 30, 2001.
Joe M. Allbaugh,
Director.
[FR Doc. 01-11155 Filed 5—-3—01; 8:45 am)]
BILLING CODE 6718-02-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 20

[WT Docket No. 97-207; FCC 01-125]
Calling Party Pays Service Offering in
the Commercial Mobile Radio Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule, petition for
reconsideration.

SUMMARY: This document denies a
petition for reconsideration of a
previous Declaratory Ruling in this
proceeding. This decision also
terminates this proceeding regarding
calling party pays service offering
without taking any specific action on
the issues raised in the proceeding.

FOR FURTHER INFORMATION CONTACT:
Joseph A. Levin or David H. Siehl, 202-
418-1310; [TTY: 202—-418-7233].
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order on
Reconsideration and Order Terminating
Proceeding in WT Docket No. 97-207,
FCC 01-125, adopted April 9, 2001, and
released April 13, 2001. The complete
text of the released document is
available on the Commission’s Internet
site, at www.fcc.gov. The full text is also
available for inspection and copying
during normal business hours in the
FCC Reference Information Center
(Courtyard level), 445 12th Street, SW.,
Washington, DC 20554, and also may be
purchased from the Commission’s copy
contractor, International Transcription
Services (ITS, Inc.), (202) 857-3800, 445
12th Street, SW., CY-B400, Washington,
DC 20054.

Synopsis of Memorandum Opinion and
Order on Reconsideration and Order
Terminating Proceeding

1. This Memorandum Opinion and
Order on Reconsideration and Order
Terminating Proceeding (MO&O) denies
a Petition for Reconsideration of the
Declaratory Ruling and Notice of
Proposed Rulemaking in this proceeding
(64 FR 38313, July 16, 1999; 64 FR
38396, July 16, 1999) regarding calling
party pays service, and terminates the
proceeding without action.

2. The Ohio Public Utilities
Commission (Ohio Petition) alleges that
the Declaratory Ruling contains
ambiguous and potentially conflicting
conclusions that should be clarified. As
discussed in paragraphs 7 through 19 of
the MO&O, because the Commission’s
rules permit parties to file petitions for
reconsideration only for final rules, the
MO&O considers only that part of the
Ohio Petition which argues that calling
party pays is not properly classified as
a commercial mobile radio service
because it does not meet the
interconnected service criteria. The
Commission denies the Ohio Petition,
finding that calling party pays service is
an interconnected for profit service to
the public and, therefore, constitutes
commercial mobile radio service under
the Communications Act.

3. The MO&O also terminates the
calling party pays proceeding without
taking action. The MO&O, in paragraphs
20-24 of the full text of the MO&O,
finds that it is unclear that regulatory
intervention by the Commission is
warranted. The Commission
emphasizes, however, that the existing
rules do not prevent a carrier from
offering a calling party pays service to
its subscribers. In terminating this
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proceeding, the Commission removes
any remaining regulatory uncertainty
regarding calling party pays occasioned
by the pendency of the proceeding.

Ordering Clauses

4. The Petition for Reconsideration of
the Declaratory Ruling in this
proceeding, filed by the Public Utility
Commission of Ohio on August 16,
1999, is denied.

5. The proceeding is terminated
without further action.

6. This action is taken pursuant to
sections 1, 4(i), 7, 201, 202, 303(r), and
332 of the Communications Act of 1934
as amended, 47 U.S.C. 151, 154(i), 157,
201, 202, 303(r), 332.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 01-11169 Filed 5-3—-01; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket No. 97-213; FCC 01-126]

Communications Assistance for Law
Enforcement Act

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petitions for
reconsideration.

SUMMARY: In this document the
Commission responds to petitions for
reconsideration of previous Commission
decisions in this proceeding which
implements the Communications
Assistance for Law Enforcement Act
(CALEA). The Commission makes minor
revisions to the Commission’s rules to
clarify the arrangements
telecommunications carriers subject to
CALEA must make to ensure that law
enforcement agencies can contact them
when necessary, and to clarify the
interception activity that triggers a
record keeping requirement. The
Commission makes additional
clarifications without altering the rules,
but otherwise denies the requests for
reconsideration.

DATES: Effective June 4, 2001.

FOR FURTHER INFORMATION CONTACT: John
Spencer or Susan Kimmel, 202-418—
1310.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Order on Reconsideration (Second
Order) in CC Docket No. 97-213; FCC
01-126, adopted April 9, 2001, and
released April 16, 2001. The complete

text of this Second Order is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center, Courtyard Level,
445 12th Street, SW., Washington, DC,
and also may be purchased from the
Commission’s copy contractor,
International Transcription Services
(ITS, Inc.), CY-B400, 445 12th Street,
SW., Washington, DC.

Synopsis of the Second Order on
Reconsideration

1. This Second Order on
Reconsideration (Second Order)
resolves two petitions for
reconsideration of the Report and Order
(R&O) in this proceeding (64 FR 51462,
September 23, 1999) and one petition
for reconsideration of the Second Report
and Order (Second R&QO) in this
proceeding (64 FR 55164, October 12,
1999). These decisions implemented
sections 102, 105, and 301 of the
Communications Assistance for Law
Enforcement Act (CALEA)
(Communications Assistance for Law
Enforcement Act, Public Law 104—414,
108 Stat. 4279, 1994.) The Second Order
makes minor revisions to 47 CFR
64.2103 and 64.2104 to clarify the
arrangements telecommunications
carriers subject to CALEA must make to
ensure that law enforcement agencies
can contact them when necessary, and
the interception activity that triggers a
record keeping requirement. The
Second Order makes additional
clarifications without altering the
Commission’s rules, but otherwise
denies the requests for reconsideration.

2. The U.S. Department of Justice and
the Federal Bureau of Investigation (FBI)
seek stronger personnel security
measures than those adopted in the First
R&O, in order to “ensure the
trustworthiness of the private-company
employees who have become
increasingly responsible for
implementing electronic surveillance.”
As discussed in paragraphs 4 through 14
of the Second Order, the Commission
denies the FBI’s request. However, the
Commission encourages carriers to
consider voluntarily adopting, as
internal procedures, measures to
respond to the concerns presented by
the FBI, as appropriate, and making
them part of their systems security and
integrity (SSI) policies and procedures.

3. The FBI also proposes a
requirement that carriers generate an
automated message that would permit
law enforcement agencies (LEAs) to
confirm periodically that the software
used to conduct an interception is
working correctly and is accessing the
equipment, facilities, or services of the
correct subscriber. The Commission, as

detailed in paragraphs 15 through 17 of
the Second Order, similarly denies this
proposal. In so doing, however, the
Commission notes that “there is nothing
that would prevent carriers from
providing this capability either on a
voluntary basis or with compensation
from LEAs.”

4. The FBI next asks the Commission
to modify the rules, adopted in the R&O
requiring that carriers report acts of
unauthorized electronic surveillance
that occur on their premises and
compromises of their SSI procedures
involving the execution of electronic
surveillance “within a reasonable
period of time upon discovery.” The FBI
recommends that the Commission
modify the rule to require reporting “as
soon after discovery as is reasonable in
light of privacy and safety concerns and
the needs of law enforcement.” The
Commission, as indicated in paragraphs
18 through 20 of the Second Order,
shares the FBI's concern about the
importance of prompt reporting of
systems security breaches and expects
carriers to report breaches with due
diligence and dispatch. However, in the
absence of significant problems to date,
the Commission declines to adopt
additional factors to further define how
quickly a carrier should report a
security breach to law enforcement.

5. The FBI seeks modification of the
Commission’s record keeping
requirement in 47 CFR 64.2104(a)(1),
pertaining to the commencement of
interceptions. Specifically, FBI argues
that the current language could lead to
interpretations when the circuit is open
for the duration of “multiple intercepts,
the carrier’s records of these various
intercepts would all show the same
‘start date and time,”” as opposed to
recording individual interceptions.
Thus, FBI asks the Commission to
modify the phrase in § 64.2104(a)(1)
from “date and time of the opening of
the circuit” to “date and time at which
the interception of communications or
access to call identifying information
was enabled.” The Commission, in
paragraphs 21 through 24 of the Second
Order, grants the FBI’s request and
modifies the rules accordingly with
slight modification.

6. The National Telephone
Cooperative Association (NCTA) asks
that the Commission clarify the
language of 47 CFR 64.2103 “‘to make it
obvious that a single person in not
responsible for being law enforcement’s
point of contact[for CALEA matters], 24
hours a day, 7 days a week.” The
Commission agrees with NCTA and, as
indicated in paragraphs 25 through 28
of the Second Order, modifies § 64.2102
accordingly. The Commission
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additionally makes two other
clarifications regarding carrier SSI
policies and procedures. First, the
Commission revises § 64.2103 to require
carriers to place their information
regarding responsible personnel and
contacts in a separate appendix to their
SSI policies and procedures. Second,
the Commission clarifies that it will
routinely make available to law
enforcement agencies the carriers’
responsible personnel and contact
information. Finally, as discussed in
paragraph 31 of the Second, Order, the
Commission declines to adopt other FBI
proposals contained in its late-filed
supplement.

7. The Commission, in paragraphs 32
through 34 of the Second Order, denies
NCTA'’s request that the Commission
exempt small, rural telephone
companies from the requirement to file
with the Commission the policies and
procedures they use to comply with the
systems security and integrity rules. The
Commission notes that small entitities
have the flexibility to tailor their
policies and procedures to its own
unique circumstances.

8. Finally, as discussed in paragraphs
35 through 38 of the Second Order, FBI,
in its petition for reconsideration and/
or clarification of the Second R&O asks
the Commission to clarify carriers’
responsibility for CALEA compliance in
resale situations. The Second R&O held
that as telecommunications carriers,
resellers are generally subject to all
provisions of CALEA, but that
“resellers’ responsibility under CALEA
should be limited to their own
facilities.” FBI is concerned that law
enforcement might be effectively
disabled from enforcing CALEA’s
assistance capability obligations in
certain resale situations. The FBI asks
that the Commission clarify either that
(1) a carrier that sells
telecommunications services to a
reseller is itself a “telecommunications
carrier” under CALEA with respect to
such services; or (2) if an underlying
facilities-based service provider is not a
“telecommunications carrier,” the
reseller remains responsible in full for
ensuring that the telecommunications
services it provides to the public, and
the equipment and facilities involved in
providing that service, are CALEA-
compliant. The Second Order clarifies
that the language in the Second R&O
regarding resellers exempts them from
CALEA to the extent that they resell
services of other, facilities-based
carriers. The Commission clarifies that
that decision was premised on the
obligations of the underlying facilities-
based carriers to comply with CALEA.
Thus, to the extent that a reseller resells

services or relies on facilities or
equipment of an entity that is not a
telecommunications carrier for purposes
of the CALEA and thus is not subject to
CALEA’s assistance capability
requirements, the Commission did not
intend to exempt the reseller from its
overall obligation to ensure that its
services satisfy all the assistance
capability requirements of section 103.

Final Regulatory Flexibility Act
Certification

9. The First Report and Order in this
proceeding incorporated a Final
Regulatory Flexibility Analysis of the
effect on small entities of the CALEA
rules adopted at that time, and the
Second Report and Order incorporated
a Final Regulatory Flexibility Analysis
of the effect on small entities of the
actions taken therein, which did not
include CALEA rules. The Regulatory
Flexibility Act of 1980, as amended
(RFA) requires that a regulatory
flexibility analysis be prepared for
rulemaking proceedings, unless the
agency certifies that “the rule will not
have a significant economic impact on
a substantial number of small entities.”
(The RFA, 5 U.S.C. 601 et seq., has been
amended by the Contract With America
Advancement Act of 1996, Public Law
104-121, 110 Stat. 847 (1996)
(CWAAA). Title IT of the CWAAA is the
Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA). The
RFA generally defines “small entity” as
having the same meaning as the terms
“small business,” ““‘small organization,”
and “‘small governmental jurisdiction.”
In addition, the term ““small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. A small business
concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration.

10. This Second Order on
Reconsideration does not make major
revisions to the existing CALEA rules or
enact new requirements, but does make
minor revisions to 47 CFR 64.2103 and
64.2104. First, it clarifies the
arrangements that telecommunications
carriers subject to CALEA must make to
ensure that law enforcement agencies
can contact them when necessary, by
requiring the use of a “pull-off” page for
submitting contact information to the
Commission. Second, it clarifies the
definition of the interception activity
that triggers a record keeping
requirement. Neither change requires
the collection of additional information
or increases the frequency of record

keeping, and the cost of complying with
these revisions is nominal. Third, it
clarifies without rule change that
resellers are not exempt from the
obligation to ensure that their services
satisfy all the assistance capability
requirements of section 103 of CALEA.
As such, this action imposes no
reporting, recordkeeping or other
compliance requirement beyond those
imposed by CALEA itself. Accordingly,
the Commission certifies, pursuant to
section 605(b), that the rule revisions
adopted in this Second Order on
Reconsideration will not have a
significant economic impact on a
substantial number of small entities.

11. The Commission will send a copy
of the Second Order on Reconsideration,
including a copy of this final
certification, in a report to Congress
pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996. The Commission will also send a
copy of the Second Order on
Reconsideration, including this final
certification, to the Chief Counsel for
Advocacy of the Small Business
Administration.

Paperwork Reduction Act of 1995
Analysis

12. This Second Order does not
contain a new information collection,
but only requires a change of format for
future submissions of a carrier’s SSI
filing. Specifically, as described in
paragraph 24, and in conformance with
revised §64.2103(b)(4) of the
Commission’s rules, 47 CFR
64.2103(b)(4), point of contact
information must appear in a separate
appendix attached to the SSI report.

13. This action is taken pursuant to
sections 1, 2, 4(i) and (j), 201, 229, 303(f)
and (r), and 332 of the Communications
Act of 1934, as amended, 47 U.S.C. 151,
152, 154(i) and []], 201, 229, 303(f) and
(r), and 332.

Ordering Clauses

14. Part 64 of the Commission’s rules
is amended.

15. The rule amendments made by
this Second Order shall become
effective June 4, 2001. It Is Further
Ordered that the Consumer Information
Bureau, Reference Operations Division,
shall send a copy of this Second Order,
including the Final Regulatory
Flexibility Certification, to the Chief
Counsel for Advocacy of the Small
Business Administration.

16. The DOJ/FBI Motion to File
Consolidated Reply to Oppositions to
Petition for Reconsideration Exceeding
Ten Pages in Length is granted.

17. The Motion for Acceptance of
Supplemental Comments filed by the
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Department of Justice/Federal Bureau of
Investigation is granted.

18. The Petition for Reconsideration
of section 105 Report and Order filed by
the Department of Justice/Federal
Bureau of Investigation is granted to the
extent indicated herein, and is
otherwise denied.

19. The Petition for Reconsideration
and/or Clarification filed by the
National Telephone Cooperative
Association is granted to the extent
indicated herein, and is otherwise
denied.

20. The Petition for Reconsideration
and/or Clarification filed by the
Department of Justice/Federal Bureau of
Investigation is granted to the extent
indicated herein, and is otherwise
denied.

List of Subjects in 47 CFR Part 64

Communications common carriers,
Reporting and recordkeeping
requirements.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 64 as
follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

1. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154, 47 U.S.C. 225, 47
U.S.C. 251(e)(1), 151, 154, 201, 202, 205,
218-220, 254, 302, 303, and 337, unless
otherwise noted. Interpret or apply section
201, 218, 225, 226, 227, 229, 332, 48 Stat.
1070, as amended. 47 U.S.C. 201-204, 208,
225, 226, 227, 229, 332, 501 and 503 unless
otherwise noted.

2. Section 64.2103 is revised to read
as follows:

§64.2103 Policies and procedures for
employee supervision and control.

A telecommunications carrier shall:

(a) Appoint a senior officer or
employee responsible for ensuring that
any interception of communications or
access to call-identifying information
effected within its switching premises
can be activated only in accordance
with a court order or other lawful
authorization and with the affirmative
intervention of an individual officer or
employee of the carrier.

(b) Establish policies and procedures
to implement paragraph (a) of this
section, to include:

(1) A statement that carrier personnel
must receive appropriate legal

authorization and appropriate carrier
authorization before enabling law
enforcement officials and carrier
personnel to implement the interception
of communications or access to call-
identifying information;

(2) An interpretation of the phrase
‘“appropriate authorization” that
encompasses the definitions of
appropriate legal authorization and
appropriate carrier authorization, as
used in paragraph (b)(1) of this section;

3)A getai edpdescription of how long
it will maintain its records of each
interception of communications or
access to call-identifying information
pursuant to § 64.2104;

(4) In a separate appendix to the
policies and procedures document:

(i) The name and a description of the
job function of the senior officer or
employee appointed pursuant to
paragraph (a) of this section; and

(ii) Information necessary for law
enforcement agencies to contact the
senior officer or employee appointed
pursuant to paragraph (a) of this section
or other CALEA points of contact on a
seven days a week, 24 hours a day basis.

(c) Report to the affected law
enforcement agencies, within a
reasonable time upon discovery:

(1) Any act of compromise of a lawful
interception of communications or
access to call-identifying information to
unauthorized persons or entities; and

(2) Any act of unlawful electronic
surveillance that occurred on its
premises.

3. Section 64.2104 is amended by
revising paragraph (a)(1)(ii) to read as
follows:

§64.2104 Maintaining secure and accurate
records.

(a]* *  *

1 * % %

(ii) The start date and time that the
carrier enables the interception of
communications or access to call
identifying information;

* * * * *
[FR Doc. 01-11168 Filed 5-3—-01; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-1078, MM Docket No. 01-30, RM—
10042]

Digital Television Broadcast Service;
Bozeman, MT

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of KCTZ Communications, Inc.,
licensee of station KBZK(TV),
substitutes DTV channel 13 for DTV
channel 16 at Bozeman, Montana. See
66 FR 9062, February 6, 2001. DTV
channel 13 can be allotted to Bozeman
in compliance with the principle
community coverage requirements of
Section 73.625(a) at reference
coordinates (45—40-24 N. and 110-52—
02 W.) with a power of 160, HAAT of
305 meters and with a DTV service
population of 79 thousand. Since the
community of Bozeman is located
within 400 kilometers of the U.S.-
Canadian border, concurrence by the
Canadian government has been obtained
for this allotment.

With this action, this proceeding is
terminated.

DATES: Effective June 15, 2001.

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 01-30,
adopted April 27, 2001, and released
May 1, 2001. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW., Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Television, Digital television
broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.622 [Amended]

2. Section 73.622(b), the Table of
Digital Television Allotments under
Montana, is amended by removing DTV
channel 16 and adding DTV channel 13
at Bozeman.

Federal Communications Commission.
Barbara A. Kreisman,

Chief, Video Services Division, Mass Media
Bureau.

[FR Doc. 01-11173 Filed 4—-3—-01; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA No. 01-1018; MM Docket No. 92-214;
RM-8062, 8144, 8145, 8146 & 8147]

Radio Broadcasting Services;
Columbia, Bourbon, Leasburg, Gerald,
Dixon and Cuba, MO

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: This document takes action
on two separately filed petitions for
reconsideration of the Report and Order
in MM Docket No. 92—-214. See 60 FR
62219, published December 5, 1995.
The Commission dismissed as moot the
petition for reconsideration filed by
Lake Broadcasting, Inc., licensee of
Station KBMX(FM), Channel 270A,
Eldon, Missouri, and permittee for
Station KFXE(FM), Channel 271A,
Cuba, Missouri. The Commission
dismissed Lake’s petition for
reconsideration following the denial of
certiorari by the U.S. Supreme Court in
Lake’s appeal of the revocation of its
licenses and construction permits. See
Contemporary Media, Inc., et al., v.
Federal Communications Commission,
214 F.3d 187 (D.C. Cir 2000), cert.
denied, 532 U.S. (2001). Michael
Rice, Lake’s sole owner and president,
had been convicted of the felonies of
deviate sexual conduct and sodomy of
minors. Lake and other licensees owned
or controlled by Rice also made
repeated misrepresentations to the
Commission as to Rice’s continued
involvement with their stations.

The Commission also denies the
petition for reconsideration filed by
Central Missouri Broadcasting, Inc.
Central Missouri failed to provide
information demonstrating that the
allotment of Channel 221A at Dixon,
Missouri, was an unusable channel or
that the public interest would be better
served by the allotment of Channel
243A in lieu of Channel 221A at Dixon.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418—2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order, MM
Docket No. 92-214, adopted April 16,
2001, and released April 20, 2001. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
Commission’s Reference Center, 445
12th Street, SW., Washington, DC. The
complete text of this decision may also

be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 1231 20th
Street, NW., Washington, DC 20036,
(202) 857-3800, facsimile (202) 857—
3805.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-11177 Filed 5-3-01; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 01-1017; MM Docket No. 91-352; RM—
7866]

Radio Broadcasting Services; Ava,
Branson and Mountain Grove, MO

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: The Commission dismissed as
moot the petition for reconsideration
filed by Lake Broadcasting, Inc.,
licensee of Station KBMX(FM), Channel
270A, Eldon, Missouri, and permittee
for Station KFXE(FM), Channel 271A,
Cuba, Missouri. Lake has requested
reconsideration of the Report and Order,
60 FR 62220, published December 5,
1995. The Commission dismissed Lake’s
petition for reconsideration following
the denial of certiorari by the U.S.
Supreme Court in Lake’s appeal of the
revocation of its licenses and
construction permits. See Contemporary
Media, Inc., et al., v. Federal
Communications Commission, 214 F.3d
187 (D.C. Cir 2000), cert. denied, 532
U.S. (2001). Michael Rice, Lake’s
sole owner and president, had been
convicted of the felonies of deviate
sexual conduct and sodomy of minors.
Lake and other licensees owned or
controlled by Rice also made repeated
misrepresentations to the Commission
as to Rice’s continued involvement with
their stations. With this action, the
proceeding is terminated.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418—2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order, MM
Docket No. 91-352, adopted April 16,
2001, and released April 20, 2001. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the

Commission’s Reference Center, 445
12th Street, SW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 1231 20th
Street, NW., Washington, DC. 20036,
(202) 857-3800, facsimile (202) 857—
3805.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-11175 Filed 5-3-01; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-968, MM Docket No. 00-134; RM—
9922, RM-10023]

Radio Broadcasting Services; Brighton
and Stowe, VT

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: At the request of Linda A.
Davidson, this document allots Channel
295A to Brighton, Vermont. This
document also denies a counterproposal
filed by Radio Vermont Classics, L.L.C.
to upgrade Station WCVT, Channel
269A, Stowe, Vermont, to specify
operation on Channel 269C3. See 65 FR
51575, published August 24, 2000. The
reference coordinates for the Channel
295A allotment at Brighton, Vermont,
are 44—49-44 and 71-54—45. Canadian
concurrence in the allotment of this
channel has been requested but not yet
received. Therefore, if a construction
permit is issued , it may be conditioned
on concurrence from the Canadian
government. A filing window for the
Channel 295A allotment at Brighton,
Vermont, will not be opened at this
time. Instead, the issue of opening this
allotment for auction will be addressed
by the Commission in a subsequent
Order. With this action, the proceeding
is terminated.

DATES: Effective June 5, 2001.

FOR FURTHER INFORMATION CONTACT.:
Robert Hayne, Mass Media Bureau,
(202) 418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order in MM Docket No. 00-134,
adopted April 11, 2001, and released
April 20, 2001. The full text of this
decision is available for inspection and
copying during normal business hours
in the FCC’s Reference Information
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Center at Portals II, CY—A257, 445 12th
Street, SW, Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 1231 20th Street, NW,
Washington, D.C. 20036.

List of Subjects in 47 CFR Part 73
Radio Broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Vermont, is amended
by adding Brighton, Channel 295A.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch Policy and Rules
Division Mass Media Bureau.

[FR Doc. 01-11170 Filed 5-3-01; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-1065; MM Docket No. 00-123, RM
9903]

Radio Broadcasting Services; Rincon,
PR.

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document denies a
Petition for Reconsideration filed by
Jose J. Arzuaga, Jr., d/b/a Ocean
Communications directed to the Report
and Order in this proceeding which
denied a proposal for a Channel 300B
allotment at Rincon, Puerto Rico. See 66
FR 10658, February 16, 2001. With this
action, the proceeding is terminated.
FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau (202)
418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order in
MM Docket No. 00-123, adopted April
18, 2001, and released April 24, 2001.
The full text of this decision is available
for inspection and copying during
normal business hours in the FCC

Reference Information Center at Portals
11, CY-A257, 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3805, 1231 M Street,
NW., Washington, DC 20036.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-11171 Filed 5-3-01; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-1016; MM Docket No. 90195, RM—
7152]

Radio Broadcasting Services;
Brookline, Missouri

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: This document dismisses as
moot a Petition for Reconsideration filed
by Lake Broadcasting, licensee of
Station KBMX(FM), Channel 270A,
Eldon, Missouri and permittee of
Station KFXE(FM), Channel 271A, Cuba
Missouri, of the Report and Order in
this proceeding, which allotted Channel
271 at Brookline, Missouri, as a first
local service. See 60 FR 62219
published December 5, 1995. Lake had
argued that the Brookline allotment
prejudices Lake’s reconsideration
petition in MM Docket 89-120 for an
upgrade of its Eldon station, but the staff
ruled that the Brookline petition was
moot in view of the Commission’s
revocation of Lake’s license for its Eldon
and other stations, the affirmance by the
U.S. Court of Appeals for the DC Circuit,
and the denial of certirorari by the U.S.
Supreme Court and in view of the
Commission’s dismissal of Lake’s
reconsideration petition in MM Docket
89-120. This document also denies
Lake’s motion to set aside the Report
and Order, holding that the Brookline
allotment is valid even though the
original rulemaking proponent did not
file an application for the allotment
because four other parties did file
applications. With this action, the
proceeding is terminated.

FOR FURTHER INFORMATION CONTACT:

Andrew Rhodes, Mass Media Bureau
(202) 418-2120.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order in
MM Docket No. 90-195, adopted April
11, 2001, and released April 20, 2001.
The full text of this decision is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center at Portals
11, CY-A257, 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3805, 1231 M Street,
NW., Washington, DC 20036.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-11176 Filed 5-3—01; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216

[Docket No. 000218048-1095-03; I.D.
013100A]

RIN 0648—AN59

Taking and Importing Marine
Mammals; Taking Marine Mammals
Incidental to Naval Activities

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS, upon application from
the U.S. Navy is issuing regulations to
govern the unintentional take of a small
number of marine mammals incidental
to shock testing the USS WINSTON S.
CHURCHILL (DDG-81) in the offshore
waters of the Atlantic Ocean off
Mayport, FL. Issuance of regulations
governing unintentional incidental takes
of marine mammals in connection with
particular activities is required by the
Marine Mammal Protection Act
(MMPA) when the Secretary of
Commerce (Secretary), after notice and
opportunity for comment, finds, as here,
that such takes will have a negligible
impact on the species and stocks of
marine mammals and will not have an
unmitigable adverse impact on the
availability of them for subsistence uses.
These regulations do not authorize the
Navy activity as such authorization is
not within the jurisdiction of the
Secretary. Rather, these regulations
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authorize the unintentional incidental
take of marine mammals in connection
with such activities and prescribe
methods of taking and other means of
effecting the least practicable adverse
impact on the species and its habitat,
and on the availability of the species for
subsistence uses.

DATES: Effective May 1 through
September 30, 2001.

ADDRESSES: Copies of the Letter of
Authorization (LOA), the Navy
application, and the NMFS Biological
Opinion and Incidental Take Statement
may be obtained by writing to Donna
Wieting, Chief, Marine Mammal
Conservation Division, Office of
Protected Resources, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910—
3226 or by telephoning the contact
listed here (see FOR FURTHER
INFORMATION CONTACT). A copy of the
Navy’s Final Environmental Impact
Statement (FEIS) for conducting the
shock trial are available by contacting
Will Sloger, U.S. Navy, at (843) 820—
5797.

Comments regarding the burden-hour
estimate or any other aspect of the
collection of information requirement
contained in this final rule should be
sent to the preceding address and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attention: NOAA Desk
Officer, Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Hollingshead (301) 713—
2055, ext. 128.

SUPPLEMENTARY INFORMATION:
Background

Section 101(a)(5)(A) of the Marine
Mammal Protection Act (16 U.S.C. 1361
et seq.) (MMPA) directs the Secretary of
Commerce (Secretary) to allow, upon
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and regulations governing the
taking are issued.

Permission may be granted for periods
of 5 years or less if the Secretary finds
that the taking will have no more than
a negligible impact on the species or
stock(s), will not have an unmitigable
adverse impact on the availability of the
species or stock(s) for subsistence uses,
and if regulations are prescribed setting
forth the permissible methods of taking
and the requirements pertaining to the
monitoring and reporting of such taking.

Summary of Request

On January 12, 2000, NMFS received
an application for an LOA under section
101(a)(5)(A) of the MMPA from the U.S.
Navy to take a small number of marine
mammals incidental to shock testing the
USS WINSTON S. CHURCHILL in the
offshore waters of the Atlantic Ocean off
either Mayport, FL, or Norfolk, VA or
the offshore waters of the Gulf of
Mexico off Pascagoula, MS. However,
based, in part, on findings and
determinations made under the National
Environmental Policy Act (NEPA), the
Navy has determined that Mayport, FL
is the preferred location for the shock
trial. As a result, NMFS has conducted
its analysis of impacts on marine
mammal stocks based only on this
location. For the Navy to make a
determination to conduct the shock trial
at another location, a new negligible
impact determination and a
modification of these regulations would
be necessary before an LOA could be
issued.

Section 2366, Title 10, United States
Code (10 U.S.C 2366) requires realistic
survivability testing of a covered
weapon system to ensure the
vulnerability of that system under
combat conditions is known. (In this
case, the covered weapon system is the
USS WINSTON S. CHURCHILL.)
Realistic survivability testing means
testing for the vulnerability of the ship
in combat by firing munitions likely to
be encountered in combat with the ship
configured for combat. This testing is
commonly referred to as “Live Fire Test
& Evaluation”(LFT&E). Realistic testing
by firing live ammunition at the ship or
detonating a real mine against the ship’s
hull, however, could result in the loss
of a multi-million dollar Navy asset.
Therefore, the Navy has established an
approved LFT&E program to complete
the vulnerability assessment of ships as
required by 10 U.S.C. 2366. The LFT&E
program includes three major areas that
together provide for a complete and
comprehensive evaluation of the
survivability of ships in a near miss,
underwater explosion environment.
These areas are computer modeling and
analysis, component testing, and an at-
sea ship shock trial. While computer
modeling and laboratory testing provide
useful information, they cannot
substitute for shock testing under
realistic, offshore conditions as only the
at-sea shock trial can provide the real-
time data necessary to fully assess ship
survivability.

A shock test is a series of underwater
detonations that propagate a shock wave
through a ship’s hull under deliberate
and controlled conditions. Shock tests

simulate near misses from underwater
explosions similar to those encountered
in combat. Shock testing verifies the
accuracy of design specifications for
shock testing ships and systems,
uncovers weaknesses in shock sensitive
components that may compromise the
performance of vital systems, and
provides a basis for correcting
deficiencies and upgrading ship and
component design specifications. To
minimize cost and risk to personnel, the
first ship in each new class is shock
tested and improvements are applied to
later ships of the class.

The USS WINSTON S. CHURCHILL is
the third ship in a new Flight of 23
ARLEIGH BURKE (DDG 51)-class guided
missile destroyers being acquired by the
Navy. (A Flight is a subset of a class of
ships to which significant
modifications/upgrades have been
made.) These ships are referred to as the
FlightITA ships and they represent the
largest single upgrade to the original
DDG 51-class destroyer.

The USS JOHN PAUL JONES (DDG
53) was shock tested off the coast of
California in June 1994 to assess the
survivability of the original DDG 51-
class destroyer. Flight IIA ships are
significantly different from the original
DDG 51-class destroyers in their design.
Major structural changes include the
addition of a helicopter hangar, Vertical
Launch System foundation changes, and
raising the aft radar arrays. Major
equipment changes include the addition
of a ship-wide Fiber Optic Data
Multiplexing System, a Zonal Electrical
Power Distribution System involving
the addition of switchboards and load
centers throughout the ship, and the
widespread use of commercial
equipment in various mission critical
systems to reduce the cost of the ships.
Typically the lead ship of a new class
or major upgrade is shock tested. The
USS WINSTON S. CHURCHILL was
selected as the shock trial ship because
it has additional design changes that
will not be included in the first two
FlightIIA ship; therefore, it is more
representative of the Flight.

The Navy’s proposed action is to
conduct a shock trial of the USS
WINSTON S. CHURCHILL at an
offshore, deep-water location. The ship
would be subjected to a series of three
or four 4,536 kg (10,000 1b) explosive
charge detonations sometime between
May and 30 September, 2001. Three
detonations are needed to collect
adequate data on survivability. A fourth
detonation would be conducted by the
Navy only if one of the planned three
detonations fails to provide technically
acceptable data (e.g., due to equipment
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failure or some other technical
problem).

The ship and the explosive charge
would be brought closer together with
each successive detonation to increase
the severity of the shock. This gradation
in severity would ensure that the
survivability of the ship and its systems
is fully assessed and the point at which
failure modes begin is accurately
determined. It would also reduce the
chance of significant damage at the
highest severity detonation. The shock
trial would be conducted at a rate of one
detonation per week to allow time to
perform detailed inspections of the
ship’s systems prior to the ship
experiencing the next level of shock
intensity.

Comments and Responses

On December 12, 2000 (65 FR 77546),
NMFS published a proposed rule to
authorize the Navy to take small
numbers of marine mammals incidental
to the exemption and requested
comments on the proposed rule and
application. During the 45-day public
comment period, NMFS received
comments from the Marine Mammal
Commission (MMC), the American
Cetacean Society (ACS), the Cetacean
Society International (CSI), Earth Island
Institute (EII), the Humane Society of
the United States (HSUS), the Natural
Resources Defense Council (NRDC), the
OrcaLab, the Stop LFAS Worldwide
Network (SLFASWN), and the Whale
and Dolphin Conservation Society
(WDCS).

Activity Concerns

Comment 1: The SLFASWN
considered it peculiar that the permit
application lacked geo-specific
information on the proposed location of

the shock trial. It appeared to the
commenter that without an exact
location, the potential for impact is
unknown. The SLFASWN would like to
know the process used in determining
the location for the shock trial.

Response: The application noted that
the shock trial was proposed to take
place in one of three locations, off
Norfolk, VA, Mayport, FL, or
Pascagoula, MS. While the Navy’s small
take application discussed only the
potential impacts to marine mammals
(as is appropriate), substantial
information on the impacts to the total
marine environment was provided in
the accompanying draft environmental
impact statement (DEIS) that was
prepared by the Navy for this proposed
action. Likewise, the Navy’s DEIS
provided detailed discussion on the
parameters used in determining the
proposed location for the shock trial.

Comment 2: The SLFASWN asked
whether the proposed shock trial for the
USS WINSTON S. CHURCHILL is a
“floating flotilla of future shock tests.”
The SLFASWN believes the rule would
be effective for 5 years and would
provide the Navy a “‘carte blanche”
ticket for shock trials.

Response: The proposed shock trial
for the USS WINSTON S. CHURCHILL
is a single shock trial of three or four
detonations that is proposed to take
place between May 1 and September 30,
2001. If the Navy proposes future shock
trials for other vessels, the Navy would
need to meet its responsibilities under
NEPA, the MMPA, and the Endangered
Species Act (ESA) prior to conducting
another shock trial. This final rule does
not authorize additional shock trials.

MMPA Concerns

Comment 3: The MMC believes that
NMFS’ proposal to limit Level B
acoustic harassment from explosive
detonation events exclusively in terms
of temporary threshold shift (TTS) is
tantamount to determining that
behavioral changes not related to TTS
do not constitute harassment as defined
in the MMPA. Such a conclusion, the
MMC contends, would be inconsistent
with the statutory definition of the term
harassment.

Response: First, NMFS would like to
clarify that the proposed criterion
limiting Level B harassment to
behavioral responses that are possible as
a result of receiving an impairment to
hearing (i.e., TTS) is limited to single-
event explosions, not multiple explosive
events spaced over a relatively short
period of time in the same vicinity, such
as multiple Signal, Underwater Sound
(SUS) charges and live-fire exercises,
nor to multiple impulse-noise sources,
such as seismic airguns and the pulse-
power generator, nor to intermittent and
continuous noise sources such as Navy
sonars and oceanographic
instrumentation. All of these other
listed activities have at least the
potential to cause significant behavioral
responses on the part of marine
mammals that are not related to
behavioral disruptions caused by TTS.

For those species of marine mammals
capable of hearing the distant sounds
from the detonation, simply hearing the
acoustic signal and not reacting to that
noise is not considered a ‘“‘take.” NMFS
considers a Level B harassment take to
occur within the maximum zone for
TTS, which, for this action at Mayport,
FL, has been calculated by the Navy as
follows:

Water Depth (ft/m) 600/183 1200/366 2,300/701
Odontocetes (nm/km) 7.2/13.3 11.0/20.4 13.6*/25.2
Mysticetes (nm/km) 13.0/24.1 13.0/24.1 15.0/27.8

* determined by the 12 Ibs/in2 criterion

The different TTS distances between
odontocetes and mysticetes are based on
their probable differing hearing
sensitivity to LF sounds (Navy FEIS,
2001).

Beyond the range for TTS, NMFS has
been unable to identify behavioral
reactions on the part of a marine
mammal from a single-noise event that
would both disrupt some behavior
pattern in a biologically significant way
and have a reasonable probability of
occurrence. For a take to be considered
to have occurred, the marine mammal
would need to show some form of

behavioral reaction and the only
behavioral reactions possibly occurring
from a single noise event are either
momentary reactions such as an
orientation response relative to the
unusual event or other reactions such as
a startle response, an interruption in
vocalization, or a sensitization.

The definition of Level B harassment,
when applied to incidental takings,
questions whether a single, minor,
reaction (such as a startle, a “heads-up”
(alert) display, or a single modified dive
sequence by either pinnipeds or
cetaceans), that has no biological

context, should qualify as a “take”
under the definition of “harassment”
under the MMPA. As stated by NMFS
previously (66 FR 9291, February 7,
2001), if the only reaction to the activity
on the part of the marine mammal is
within the normal repertoire of actions
that are required to carry out that
behavioral pattern, NMFS considers the
activity not to have caused an incidental
disruption of the behavioral pattern,
provided the animal’s reaction is not
otherwise significant enough to be
considered disruptive due to length or
severity. Therefore, for example, a short-
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term change in breathing rates or a
somewhat shortened or lengthened dive
sequence that are within the animal’s
normal range and that do not have any
biological significance (i.e., do not
disrupt the animal’s overall behavioral
pattern of breathing under the
circumstances), do not rise to a level
requiring a small take authorization. For
single explosive events, a determination
that these minor effects should not be
considered to be harassment of a marine
mammal was supported unanimously
by the marine mammal scientists
attending the NMFS Acoustic Criteria
Workshop in 1998. Under a restrictive
definition of “harassment”” under the
MMPA, an incidental taking could be
presumed to occur for even a single
pinniped lifting or turning its head to
look at a passing, offshore, watercraft.
NMFS notes that, in 50 CFR 17.3, the
U.S. Fish and Wildlife Service defines
harass as an action that creates the
likelihood of injury to a listed species
by annoying it to such an extent as to
significantly disrupt normal behavior
patterns which include, but are not
limited to, breeding, feeding, and
sheltering.” NMFS supports such a
definition when marine mammals are
taken incidental to the conduct of a
maritime activity. However, the
application of Level B harassment as
described in this preamble is intended
to apply only to incidental taking by
harassment for this and similar one-time
actions and not for actions directed at
marine mammals which may have a
lower threshold of application.

Comment 4: The HSUS, in a follow-
up comment to NMFS' response number
1 in the proposed rule, questions NMFS
considering a permanent threshold shift
(PTS) in hearing to be Level A
harassment. According to HSUS, Level
A harassment should be reserved for the
“potential to injure.” Since PTS is an
injury, in an acoustically oriented
species, such as cetaceans, it should be
considered as “‘serious injury,” not
Level A harassment.

Response: Depending upon the level
of severity, PTS may or may not be
considered to be a serious injury. For
example, a permanent 15 dB loss across
the animal’s entire hearing range might
be considered a severe injury, whereas
a permanent loss of 15 dB in only a few
frequencies of the hearing range might
not be considered severe. It is simply
not possible at this time to make a
scientific judgement about the severity
of different degrees of permanent
hearing loss in marine mammals with
the present state of scientific
knowledge. However, the MMPA does
not specifically include “injury’” under
the definition of “take;” it includes

“harass” under the definition of “‘take”
and specifically includes “potential to
injure”” only under the definition of
“Level A harassment.” Therefore, the
MMPA does not distinguish between
“‘potential to injure” and an actual
injury, nor does it distinguish between
serious injury and non-serious injury.
However, it is NMFS’ preference to
review all small take applications with
the potential to cause serious injury
under section 101(a)(5)(A) of the MMPA
(as the Navy is doing in this action).
This was expressed by NMFS in
proposed rulemaking establishing the
protocol for issuing authorizations
under section 101(a)(5)(D) of the MMPA
(60 FR 28379, May 31, 1995).

Comment 5: The CSI, quoting from
the National Research Council (NRC,
2000) report on LF sound, notes that the
NRC “recommends that in the absence
of appropriate, adequately funded
research ‘“‘management of sound in the
ocean should remain conservative . . . in
the absence of required knowledge.”
The CSI, noting that in the absence of
adequate data, NMFS and the Navy
should apply the Precautionary
Principle, the fundamental elements of
the principle being: the existence of
some indication of threat of harm; the
harm is serious or irreversible; scientific
uncertainty as to the nature or severity
of the outcome; and an obligation on
decision-makers. Finally, CSI asks
whether NMFS refutes the application
of this principle to the LOA and rule-
making at hand.

Response: The MMPA prohibits the
taking of marine mammals unless
exempted or permitted. Taking means to
harass, hunt, capture, or kill, or attempt
to harass, hunt, capture, or kill any
marine mammal. Therefore, NMFS
believes that the precautionary principle
is already at the core of the MMPA.
However, because the MMPA authorizes
the taking of marine mammals under
section 101(a)(5), provided certain
conditions and requirements are met,
NMFS must prudently apply the
Precautionary Principle through careful
analysis of impacts and implementation
of measures that will reduce impacts to
marine mammals to the lowest level
practicable. As described in this
document, NMFS believes that it and
the Navy have applied the
Precautionary Principle to the greatest
extent possible for this action through
an extensive aerial monitoring and
mitigation program that will protect
marine mammals to the greatest extent
practicable. The mitigation and
monitoring program are discussed later
in this document. In addition, NMFS
and the Navy have applied the
precautionary principle by having the

decision-making process in the public
forum through NEPA and notice and
comment rulemaking.

Comment 6: OrcaLab requests that
NMFS proceed with caution and reject
both the Navy’s request for permission
to proceed with the ship shock trial and
the proposal to classify 182 dB as Level
B harassment.

Response: The Navy’s proposal to
classify the 182 dB (re 1 uPa2—sec)
criterion is discussed later in this
document. However, NMFS must clarify
that the Navy is not requesting an
authorization to conduct the shock trial,
only the taking of marine mammals
incidental to that activity. Whether or
not the Navy conducts the shock trial of
the USS WINSTON S. CHURCHILL is
the responsibility of the Secretary of the
Navy, not NMFS.

Comment 7: The ACS requests NMFS
provide peer-reviewed, independent
scientific studies in support of the 182
dB (re 1 uPa2—sec) criterion level.

Response: There is no requirement to
require independent peer-reviewed
research studies prior to issuing an
authorization under the MMPA.
Independent peer-review for marine
mammal monitoring or research is
required under section 101(a)(5) of the
MMPA only for incidental harassment
authorizations that affect Arctic
subsistence uses. Since the shock trial is
not taking place in Arctic waters, or
affecting subsistence species,
independent peer review is not
required. However, it should be
understood that several of the
documents referenced in the proposed
rule and in this document have been
peer reviewed prior to publication in
scientific journals. For example, the
Schlundt et al. (2000) and Finneran et
al. (2000) research papers, which are
discussed later in this document, were
peer reviewed prior to publication in
the Journal of the Acoustical Society of
America.

Comment 8: OrcaLab believes that the
cetacean deaths and strandings in the
Bahamas in March 2000, which
coincided with U.S. Navy activities,
should be sufficient evidence of the
potential risks to cause NMFS to reject
the authorization, at least at this time.
OrcaLab and the WDCS recommend that
NMFS wait until the ongoing
investigation of the causes of the
Bahamas strandings are known before
allowing the U.S. Navy to carry out
further high risk activities that involve
exposing marine mammals to
potentially harmful underwater sounds.
The SLFASWN and others were also
concerned about recent marine mammal
strandings in the Bahamas and in
Florida waters.
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Response: In response to the stranding
of beaked whales in the Bahamas on
March 15, 2000, the Navy and NMFS are
investigating the transit of several ships
using standard, hull-mounted sonar
operations within normal frequency
ranges, power outputs, and duty cycles,
which are, respectively: 3.5 and 7.5 kHz,
235 dB (and lower) and “pings” of short
duration (about one-tenth of a second or
less duration on a standard duty cycle
of 24 seconds). Because these sonars
have signal and operational
characteristics very different from
explosives, and because an effective
monitoring and mitigation program will
be required for protecting marine
mammals from injury or mortality from
the shock trial, NMFS does not believe
it is appropriate to delay issuance of an
LOA until the investigation of these
strandings is complete. In this action,
the Navy has recognized that
conducting the ship shock trial can
result in a taking of marine mammals,
and in that regard, applied for an
authorization under the MMPA. It
should be understood, that the taking of
marine mammals, including mortality,
can be authorized under the MMPA,
provided the taking is small and would
have no more than a negligible impact
on affected marine mammal
populations. Those determinations will
be made in this document.

The cause of the unusual stranding of
bottlenose dolphins off the coast of
Florida last year remains unknown and
under investigation at this time.

Comment 9: The NRDC, in a footnote,
expresses concern that, if NMFS
continues to consider TTS as being
limited to Level B harassment, because
the MMPA contains an exemption for
scientific research activities that
produce only Level B harassment, it
might weaken, to an unknown extent,
the application of the MMPA.

Response: Current NMFS regulations
(50 CFR 216.44(b)) prohibit issuing
General Authorizations for Level B
harassment for all intrusive research on
marine mammals. Intrusive research,
which must be authorized under a
marine mammal scientific research
permit under section 104 of the MMPA,
is defined in 50 CFR 216.3 to include
the use of a stimulus (e.g., acoustics)
directed at the animal.

Rulemaking Concerns

Comment 10: The CSI objects to the
arbitrary decision not to address
comments of the MMC and the
Commonwealth of Virginia
(Commonwealth) because “they were
limited to the Navy’s DEIS for shock
testing.” CSI states that it is very
interested in the NMFS reply to those

comments, and, by the time they are
available in the Navy’s FEIS, the issue
at hand may be in court. The MMC also
expressed concern that the proposed
rule did not address its comments on
the Navy DEIS in its response to
comments on the Advanced Notice of
Proposed Rulemaking (ANPR).

Response: NMFS did not respond to
the comments contained in the MMC
and Commonwealth letters on the ANPR
in the proposed rule document because
they did not directly address issues in
the proposed rule or the application;
those organizations simply attached
copies of the letters they submitted to
the Navy on the Navy’s DEIS without
further elaboration or clarification.
NMEF'S does not consider it appropriate
to respond in the Federal Register to
attachments to letters, unless the
attachment supports concerns made in
the actual letter to NMFS. Although, as
a cooperating agency, NMFS may
review and comment on the Navy’s
response to those letters in the FEIS, the
responsibility to reply resides with the
Navy, not NMFS.

Comment 11: The MMC believes that
the proposed rule relies to a significant
extent on the Navy’s DEIS for its
interpretation and justification, and
requests that previous comments be
considered as incorporated by reference,
and addressed in the NMFS final rule,
as well as the Navy’s FEIS.

Response: As is normal procedure,
NMEF'S has incorporated into its
decision-making process all comments
submitted on the NEPA document that
accompanies the proposed action. In
this case this includes the comments
submitted by the MMC and other
organizations and individuals on the
Navy’s DEIS, and the responses made by
the Navy to these recommendations and
concerns as provided in the Navy’s
recently-released FEIS. Because NMFS
has adopted the Navy’s FEIS as its own
on this matter, these responses can be
considered to also reflect NMFS’
response. Where necessary, this
document provides additional
clarification on certain issues raised by
the MMC in its March 30, 2000, letter.

However, NMFS clarifies for future
reference that it will respond in the
Federal Register only to comments
provided directly to the Agency during
the designated comment period that are
relevant to the proposed action. Unless
NMEFS is the responsible Federal agency
under NEPA, or is a co-sponsor (as
opposed to being a cooperating agency)
for the NEPA preparation, NMFS will
not respond in the Federal Register to
comments on NEPA documents
prepared by other Federal agencies.

Comment 12: The EII believes that
because scientific research is
insufficient to judge environmental
impact from loud, undersea noise
events, it is premature to issue the rule.
Additional scientific research must be
carried out by the Navy and NMFS in
order to address the unknown factors of
adverse environmental impacts of noise
on marine wildlife.

Response: While NMFS agrees that
more scientific research would be
desirable to assess impacts from
explosive events on marine mammals,
NMFS does not agree that the current
information is insufficient to issue small
take authorizations for this type of an
activity. Recognizing the difficulty of
directly studying impacts of explosives
on live marine mammals, the reluctance
of many researchers to risk harm to
marine mammals, and the objections by
some members of the public to allowing
even non-intrusive research on marine
mammals, researchers must use either
surrogate species or deceased marine
mammals. This information is provided
in Appendices D and E of the Navy’s
DEIS and FEIS on this action. NMFS
believes that the information contained
in the Navy’s application, and the
Navy’s FEIS on the USS WINSTON S.
CHURCHILL, along with other
information, provide the best scientific
information available for making a
determination of negligible impact on
marine mammal species.

Comment 13: The HSUS expresses
concern that nothing in the proposed
rule restricts the use of 182 dB (re 1
uPa2-sec) criterion for inducing TTS to
impulsive sounds only. The HSUS
requests that NMFS clarify that the
criterion established for the USS
WINSTON S. CHURCHILL shock test is
for impulsive sounds only. The NRDC
believes that the proposed rule adopts a
new standard for impulse-related
threshold shifts (TSs). The CSI believes
the proposed rule ignores the
distinction between impulse and
continuous noise; repetitive impulse
sounds have cumulative effects.

Response: See response to Comment
3. In general, NMFS recognizes two
categories of sounds in the water,
impulsive and intermittent/continuous.
Depending upon the rise-time of the
signal and its duration, an impulsive
sound may be considered as an
explosion. Use of the 182 dB (re 1 uPa2-
sec) as one of the two required criteria
for determining onset of TTS applies
only to those types of impulsive sounds
that have the short-rise time indicative
of an explosion; it does not apply
directly, at this time, to other forms of
repetitive impulse sounds (such as
seismic airguns), wherein an animal’s
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hearing is not given sufficient time to
fully recover. It also does not apply to
intermittent/continuous sounds, such as
the Navy’s Surveillance Towed Array
Sensor System Low Frequency Active
(SURTASS LFA) sonar system. For
repetitive impulse sounds that are not
explosions, NMFS agrees with the
scientists participating at the Mineral’s
Management Service’s High Energy
Seismic Survey (HESS) Workshop
(MMS, 1999) and the NMFS Workshop
on Acoustics, that they were
apprehensive about levels above 180 dB
re 1 uPa (root-mean-squared (rms)) with
respect to overt behavioral,
physiological, and hearing effects on
marine mammals in general (MMS,
1999). It should be clarified here that
the 180 dB (re 1 uPa (rms)) refers only
to impulse sounds, not intermittent or
continuous anthropogenic sounds. Also,
as clarified at the 1998 NMFS Acoustics
Criteria Workshop, the 180 dB (re 1 uPa
(rms)) applies only to cetaceans; a 190
dB (re 1 uPa (rms)) level was established
at that meeting for impulse sounds
affecting pinniped (seals and sea lions)
hearing. However, all parties recognized
that the 180 dB (re 1 uPa (rms)) is only
an interim criterion until such time as
new information becomes available that
indicates a different level to be
appropriate.

Because the shock trial consists of 3—
4 detonations each spaced a week apart,
cumulative effects that might be
anticipated with other impulse sounds
are unlikely.

Comment 14: The HSUS notes that
the best available scientific information
on TTS in cetaceans (as well as
pinnipeds) is both clearly preliminary
and extremely limited in scope.
Agencies should, therefore, limit its
application and should not use it to
establish a broad regulatory definition of
Level B (acoustic) harassment.

Response: NMFS is in complete
agreement with the comment. Use of the
12 psi peak-pressure and the 182 dB (re
1 uPa2—sec) dual criterion should be
limited, at this time, to single-impulse
events, and not multiple-events. This
was expressed in the shock trial
proposed rule and previously in this
document.

Comment 15: Several commenters
requested NMFS to promulgate a
separate proposed rule, subject to public
comment and scientific scrutiny, that
addresses a new standard for all marine
mammal species for onset of TTS at 182
dB (re 1 uPa2—sec).

Response: NMFS does not agree that
separate rulemaking is needed before it
can adopt levels for acoustic
harassment. Because part of this
rulemaking is the criteria NMFS

proposes to use to determine levels of
harassment and injury incidental to
takings of marine mammals by the USS
WINSTON S. CHURCHILL shock trial, it
was fully available for public review
and comment by the public and
independent scientists at the proposed
rule stage. While this document can be
used as guidance for other maritime
activities for determining whether an
activity might result in a taking of a
marine mammal (if that activity uses
explosives), as will be demonstrated in
this document, codifying such
regulations would impede timely
modification to adopt new scientific
information whenever new data and
information become available. For
example, a sound pressure level (SPL) of
180 dB (re 1 uPa (rms)) has been
generally accepted as a level (for
impulse noise only) sufficient to protect
marine mammals from anthropogenic
noise, but only as an interim measure
until additional data becomes available.
Future research might indicate that this
level was not sufficiently conservative
to protect all species of marine
mammals (or that it was overly
conservative). If codified, NMFS would
likely be delayed in the implementation
of any new criteria until new amending
regulations could be implemented (a
minimum of 1 year). This is not
warranted at this time because NMFS
anticipates significant advances in this
area in the near future. However, NMFS
anticipates publishing its acoustic
criteria for determining impacts from
underwater noise on marine mammals
shortly. Although this guidance will not
be codified, it will provide the latest
guidance to the affected public and
governmental agencies and will be
available for public review and
comment.

Comment 16: The CSI objects to the
use of multiple criteria in a final rule
that is an energy-based TTS criterion of
182 dB (re 1 uPa2—sec) and a 12 lbs/in2
(psi) peak pressure. Also, the HSUS
does not understand the need for dual
criteria. The HSUS finds it redundant
and confusing and the CSI believes it
will be confusing to future reviewers, as
it provides no consistent scale between
the two boundaries, unless the reviewer
is fluent with appropriate mathematical
formulas.

Response: The dual criteria were
selected to provide the greatest
protection for marine mammals by
ensuring that future activities calculate
the criterion that is most conservative
for marine mammals. As explained in
detail in Appendix E of the Navy’s DEIS
and FEIS, in most cases, the 182 dB (re
1 uPa2-sec) criterion will be the
determining factor. Therefore, while it

may be difficult for nonprofessionals to
calculate the appropriate ranges,
acoustical scientists should have little
difficulty making these calculations.
NMFS believes that it would be
appropriate for scientists to provide a
clear explanation for reviewers on how
they derived the appropriate TTS zones,
using the dual criteria. The bottom line,
however, is that the criterion that
provides the greatest protection for
marine mammals is the one that must by
used by activity proponents for
assessing impacts.

Comment 17: The CSI objects to
NMFS' allowing such a variety of
defined measurements in permit and
LOA applications. Why does the
CHURCHILL request use dB (re 1 uPa2—
sec) energy criterion instead of dB (re 1
uPa (rms)), as used in the SURTASS
LFA sonar DEIS? Even if the technical
distinction is a function of impulse
versus continual sources, the scientific
community has accepted an SPL of 180
dB (re 1 uPa @ 1 m) as an interim
standard for human-caused noise that
causes injurious marine mammal
hearing threshold shift (TS), but only as
an interim measure until additional data
became available. Will the SURTASS
LFA FEIS be modified to dB defined by
energy, to maintain a consistent
reference? Why isn’t a consistent
measure used to aid reviews?

Response: First, NMFS clarifies here
that the accepted SPL is 180 dB (re 1
uPa (rms)) received level, not 180 dB (re
1 uPa @ 1 m), which references a source
level. NMFS also clarifies that the 180
dB (re 1 uPa (rms)) SPL criterion has not
been categorized as the level that causes
an injury (or even a threshold shift in
marine mammal hearing) from impulse
noise, but is a consensus of some
scientists and non-scientists that at
some unknown SPL above that 180 dB
(re 1 uPa (rms)) level, a marine mammal
may incur a hearing impairment. This
SPL criterion has also not been fully
accepted for other types of noise,
although it is currently being utilized by
activities to delineate a safety zone for
marine mammal protection. It is NMFS’
intention, through rulemakings similar
to this one, to replace this single SPL
criterion, one that is not based on
science, with science-based criteria,
whenever feasible.

As described in the proposed rule,
NMFS proposes to use a dual criterion
for explosives, one for pressure and one
for energy. For the energy criterion,
NMFS and the Navy propose to use 182
dB (re 1 uPa2-sec), cumulative energy
flux in any 1/3 octave band above 10 Hz
for mysticetes and above 100 Hz for
odontocetes (and sea turtles). For the
pressure criterion, the Navy and NMFS
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propose using 12 psi peak pressure as
suggested by Ketten (1995). Whichever
criterion provides the greatest
protection for marine mammals is the
one that will be used during the shock
trial.

The SURTASS LFA sonar rulemaking
proposes to use a different criterion than
either the dual criterion used in this
document or the standard 180 dB (re 1
uPa (rms)). That Navy action and NMFS’
proposed rule for a small take
authorization for that activity use a
criterion of a ““180-dB single-ping
equivalent,” which is the summation of
the intensities for all received brief
acoustic sounds into an equivalent
exposure from one ping, which is
always at a higher level than the highest
individual ping received (66 FR 15375,
March 19, 2001). This criterion is
designed to take into account the longer
duration of the LFA sonar signal (i.e.,
60—100 sec).

Comment 18: The NRDC believes that
the present rule establishes a criterion
that, based on a single, problematic
study, is substantially weaker than
earlier criteria.

Response: NMFS believes that the
current rulemaking provides significant
recognition that marine mammal
hearing can be affected by frequency,
intensity and duration. Contrary to the
commenter’s belief, the dual criterion is
based on extensive research and
analysis (as described in Appendix E of
the Navy’s DEIS and FEIS), and contrary
to the 180 dB (re 1 uPa (rms)) criterion,
which while simple and
understandable, is one that is not based
on science and is recognized by all
parties as only an interim measure until
better criteria are developed. We believe
that the dual criterion is an
improvement for one type of
anthropogenic noise.

In the small take authorization for the
taking of marine mammals incidental to
the detonation of conventional military
explosives within the waters of the
Outer Sea Test Range of the Naval
Warfare Center, Pt Mugu, Ventura
County, CA (59 FR 5111, February 3,
1994), the Navy and NMFS established
a safety zone for the shock trial of the
USS JOHN PAUL JONES at 180 dB (re
1 uPa) and a behavioral response zone
at 160 dB. The rulemakings for the USS
SEAWOLF and the USS WINSTON S.
CHURCHILL have provided detailed
information on why a behavioral
response, outside of TTS, was not
appropriate for a single-shot detonation.
It should be noted however, that the
USS JOHN PAUL JONES shock trial off
Southern California established a safety
zone based upon a SPL of 180 dB (re 1
uPa)(Chief of Naval Operations, 1993).

The Navy calculated the 180 dB SPL
would be at 8600 ft/1.4 nm (2621 m)
from the detonation point at a depth of
50 ft (15.2 m) from the water surface and
at 12,150 ft/2 nm (3703 m) at 1,000 ft
(309 m) below the water surface. This
distance is significantly less than the
Navy’s calculated zone for TTS for the
USS WINSTON S. CHURGCHILL shock
trial. Although NMFS believes that the
distances would vary somewhat for the
USS WINSTON S. CHURGCHILL shock
trial due to physical parameters of the
water at the Atlantic Ocean site, they
provide support for NMFS adopting the
dual criterion over one established for
other forms of impulse noise. Even at
maximum depth, the distance for an
SPL of 180 dB (re 1 uPa (rms)) would
likely remain within the safety zone
established for the USS WINSTON S.
CHURCHILL shock trial.

Comment 19: The HSUS and CSI are
concerned because the rule actually
proposed an SPL for the onset of TTS
of 192 dB re 1 uPa at 1 m, recalculated
as energy flux. They believe that this
level is higher than previously
recommended by the scientific
community.

Response: Please refer to response to
Comment 13. Also, a source level
cannot predict impacts at various
distances. Therefore, NMFS presumes
that the reference should be for a
received level which would be written
“dB re 1 uPa (rms).”

The evidence shows that for a tonal or
broadband stimulus lasting more than a
quarter second, onset TTS is better
predicted by the total amount of energy
in the signal than by any other metric.
Thus, the current reference for inducing
onset TTS (the lowest threshold shift
(TS) measurable) with tonal or
broadband sound is 192 dB (re 1 uPa2-
sec), cumulative energy flux at the
recipient (not at 1 m from the source).
It so happens that a 1 sec tone at 192
dB SPL contains exactly 192 dB (re 1
uPa2-sec) of cumulative energy flux
(because the metric’s reference is 1 sec).
A tone of 192 dB SPL lasting 2 seconds
would contain approximately twice as
much cumulative energy flux (i.e., 3 dB
more) or 195 dB (re 1 uPa2-sec),
cumulative energy flux. Conversely, the
SPL of a 2—second tone would have to
be dropped to 189 dB SPL to deliver a
total of 192 dB (re 1 uPa2—sec) over the
2—second period. In other words, the
182 dB cumulative energy flux is
approximately 1/10 the cumulative
energy flux in the reference tonal signal
of 1 sec at 192 dB SPL. This is explained
in Appendix E of the Navy’s FEIS.

Comment 20: The HSUS was unable
to find one of the references used by

NMFS because NMFS did not provide
the full reference.

Response: The Schlundt et al (2000)
research paper was not cited in the
Navy’s DEIS because that document had
not been published by the time the DEIS
was published. NMFS does not provide
full references to cited documents in the
Federal Register because it is NMFS
policy to reduce the size of Federal
Register documents to the extent
practicable due to costs for publication.
In lieu of complete citations for all
references used, NMFS noted in the
proposed rule that a list of references
used in the document was available
upon request.

Comment 21: The MMC notes that the
rationale for using a 50—percent
probability of eardrum rupture as a
criterion for non-lethal injury, is not
clear and appears to be based on data
from terrestrial mammals, rather than
marine mammals. Further, there is no
indication as to why there is a 50—
percent probability that the eardrums of
different marine mammal species would
rupture at the calculated distance or that
the ruptures would heal without
causing problems. A better explanation
of, and justification for using this
criterion should be provided.

Response: Terrestrial mammal and
marine mammal auditory systems have
similarities in structure and function
(Ketten, 1995, 1998). There are no
detailed experimental results from
marine mammals upon which to base a
quantitative analysis of the potential
effects of a 10,000 1b (4,536 kg) charge
detonation on marine mammal auditory
systems. Ketten (1995, 1998) addresses
these same issues. By using the results
from controlled underwater explosion
experiments on small terrestrial
mammals (dogs and sheep), reasonable
assumptions can be made concerning
potential auditory system impacts to
small marine mammals. Under identical
assumed conditions, the Navy FEIS and
Ketten (1995, 1998) are consistent in the
assumed overall potential impacts to
marine mammals.

Fifty-percent eardrum rupture was
considered as a criterion for non-lethal
injury because it is a standard,
statistically meaningful measure that
has been estimated in a variety of
mammals (Ketten 1995, 1998). Further,
it provides an indirect way to estimate
the range for PTS, an auditory impact
that has never been studied in marine
mammals (in terrestrial mammals, 50
percent incidence of TM rupture is
associated with 30 percent incidence of
PTS). Estimated ranges for eardrum
rupture probabilities less than 50
percent would be highly variable.
Therefore, instead of estimating an outer



Federal Register/Vol. 66, No. 87/Friday, May 4, 2001/Rules and Regulations

22457

bound for eardrum rupture or
calculating a gradient or probability
curve, the Navy counts 100 percent of
the animals in this range as “injured”
even though the incidence of eardrum
rupture would be less than 50 percent
at this range and the incidence of PTS
would be less than 30 percent. By
considering 100 percent of all marine
mammals within the 50 percent TM
rupture zone as being injured, when
there is a 50—percent probability of non-
injury, NMFS believes that the Navy has
accounted for all marine mammals that
had even a 1 percent chance of
incurring TM rupture. Also adding to
the conservative nature of the injury
calculations, marine mammals at depths
other than where the effect is maximal
would also be less vulnerable to
eardrum rupture.

Comment 22: The MMC also notes
that any use of the probability of
eardrum rupture as a criterion for
defining non-lethal injury appears to
reflect a misunderstanding of
underwater hearing. While an eardrum
rupture could have little effect on
hearing, the cochlea and hair cells could
be severely damaged even if no rupture
of the eardrum occurred. Thus an
eardrum rupture is a questionable
measure of acoustic injury in marine
mammals.

Response: NMFS agrees. Because the
criterion is based upon land mammals
rather than marine mammals, and
because TM rupture research has not
been conducted on marine mammals, it
is not the 50—percent TM rupture itself
that is the criterion used, but the
“impulse” in psi-msec that is associated
with other impacts on the body. In this
case, the energy flux density that causes
either the 50—percent TM rupture or the
impulse that causes slight lung
hemorrhage is the real criterion. This is
illustrated in figures D-9 and D-10 of
Appendix D in the Navy’s FEIS. NMFS
believes this is conservative, even if it
is based on terrestrial mammals because
the hearing structures of marine
mammals are probably more resistant to
pressure (for diving) than are terrestrial
mammalian ear structures. However,
because the impulse estimated to cause
slight lung hemorrhage was more
conservative (i.e., had a greater range),
it is slight lung hemorrhage that is the
defining criterion used for determining
injury in this action, not the energy flux
density used for 50 percent TM rupture.

Marine Mammal Acoustic Impact
Concerns

Comment 23: Several commenters
noted that TTS in marine mammals
results in minor injury at the cellular
level. The NRDC argues that common

usage of the word “injury” makes no
distinction between temporary and
permanent impacts. The NRDC also
argues that there is evidence obtained
through light and electron microscopy
of swelling and vacuolization and of
shortening of the stereocilia rootlets;
evidence of depletion of synaptic bodies
and associated vesicles; studies showing
a buckling of cochlear pillar bodies and
an uncoupling of stereocilia from the
tectorial membrane.

Response: NMFS agrees that an injury
should not be considered something
else simply because it is temporary.
However, the term used by NMFS in the
proposed rule was impairment, which
NMEFS argues does not necessarily
denote an injury. The source of the
information encapsulated in this
comment is from Liberman et al. (1987)
regarding swelling, vacuolization and
rootlet shortening, from Henry et al.
(1995) regarding synaptic depletion-
both as reported in Appendix E of the
Navy’s DEIS and FEIS and from
Nordmann et al.’s (2000) research on
chinchillas regarding pillar buckling
and stereocilia uncoupling. Swelling,
vacuolization, shortening and depletion
were examined at TS levels associated
with TTS and were deemed by the
authors to be fully recoverable without
the loss and replacement of tissue.
Nordmann et al. (2000) examined
animals at TS averaging 43 dB - levels
over 40 dB are associated with slight
PTS. However, both pillar cell buckling
and stereocilia shortening detach the
hair cell from the tectorial membrane in
order to protect the hair cells from
injury at the expense of a temporary loss
of hearing sensitivity. That is, the
buckling of pillar cells and shortening of
stereocilia together function as a
“‘partially protective response”
(Nordmann et al., 2000). In other words,
pillar cells and stereocilia are designed
to work this way, time after time.
Therefore, buckling and shortening can
be considered to be adaptations that
protect the hair cells from injury, and
are not injuries in and of themselves.

NMFS notes however, that whereas
TTS does not result in cell destruction,
even minor boat propeller strikes on
manatees (a comparison used by the
HSUS to indicate levels of injury from
serious to non-serious) result in the
destruction of cellular tissue which
must be replaced if recovery is to occur.

Comment 24: The HSUS and the
WDCS express concern over NMFS’ use
of the 182 dB (re 1 uPa2-sec) criterion
for both mysticetes and odontocetes.
The HSUS notes that NMFS agrees that
the SPL that would cause TTS in
cetaceans by explosives has not been
tested empirically on live cetaceans.

The HSUS questions the
appropriateness of using the Ridgway et
al. (1997) results in the context of shock
testing.

Response: The dual criterion was
developed for this action as an estimate
for impulsive waveforms from available
tonal data, not for all waveforms. In the
energy portion of the dual criterion, the
specified energy in lower frequencies is
estimated for mysticetes and in higher
frequencies for odontocetes to
accommodate for differences in the most
sensitive frequencies. The only cross-
species assumption made is that the
amount of energy required for onset TTS
will be similar in both odontocetes and
mysticetes.

The first direct tests of explosives on
cetaceans have recently been completed
by Finneran ef al. (2000). Those tests
delivered 179 dB (re 1 uPa2—sec) energy
at about 10 psi to dolphins in a
waveform that simulated a distant blast
without inducing onset TTS. Finneran
et al. (2000) found no TS in masked-
hearing thresholds, defined as a 6-dB or
larger increase in threshold over pre-
exposure levels, had been observed at
the highest impulse level generated (500
kg (1102 lbs) at 1.7 km (0.9 nm), peak
pressure 70 kPa. Other work is in
progress for another type of impulsive
waveform that in many respects
resembles that from a close explosive
source with higher levels of energy and
pressure.

Comment 25: The HSUS believes that
while TTS may be temporary and fully
reversible, animals suffering TTS may
be further injured or killed due to a
temporary inability to hear approaching
ships or predators. The HSUS and the
CSI believe that marine mammals may
also become disoriented and strand.
Because this carries with it the
“potential to injure (or even kill),”” the
HSUS believes TTS should be
categorized as Level A harassment. The
MMC, while agreeing that defining TTS
as Level B harassment is reasonable
provided it does not make the affected
animals vulnerable to predation or
otherwise affect their survival or
productivity, believes it is not
inconceivable that temporary hearing
impairment over a period of a few days
could increase the potential for injury or
death of an affected animal. If such were
the case, TTS would have the potential
for injury and would constitute Level A
harassment.

Response: As stated in the ANPR,
these second level impacts due to a
marine mammal having a temporary
hearing impairment cannot be predicted
and are, therefore, speculative.
However, the principal reason that
second level impacts are not considered
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in classification is that any Level B
disruption of behavior could, with
suppositions, be seen as potentially
dangerous and, therefore, considered
potential Level A harassment as well.
Similarly, all Level A injuries could be
seen as being accompanied by some
disruption of behavior and therefore,
Level B disturbances as well as Level A
injuries. Such reasoning blurs the
distinctions that the definitions of
harassment attempt to make. The NMFS
believes that Level B harassment, if of
sufficient degree and duration, can be
very serious and require consideration.
For example, moderate TTS does not
necessarily mean that the animal cannot
hear, only that its threshold of hearing
is raised above its normal level. The
extent of time that this impairment
remains is dependent upon the amount
of initial TS which in turn depends on
the strength of the received sound and
whether the TTS is in a frequency range
that the animal depends on for receiving
cues that would benefit survival. It
should be noted that increased ambient
noise levels, due to biologics, storms,
shipping, and tectonic events, may also
result in short-term decreases in an
animal’s ability to hear as well as
normal. For example, ambient noise in
the Hawaiian Islands Humpback Whale
Sanctuary increases seasonally in
conjunction with an increase in
humpback whale abundance, with no
known impacts to these animals. NMFS
scientists believe that marine mammals
have likely adopted behavioral
responses, such as decreased spatial
separation, slower swimming speeds,
and cessation of socialization to
compensate for increased ambient noise
or hearing threshold levels.

Ship strikes between whales and large
vessels suggest that at least certain
species of large whales do not use vessel
sounds to avoid interactions and there
is no indication that smaller whales and
dolphins with TTS would modify
behavior significant enough to be struck
by an approaching vessel. Finally a
hypothesis that marine mammals would
be subject to increased predation
presumes that the predators would
either not be similarly affected by the
explosion or would travel from areas
outside the impact zone, indicating
recognition between the signal of a
single detonation at distance and
potentially debilitated food sources.
Therefore, NMFS does not believe the
evidence warrants, as suggested by the
MMC and the HSUS, that all (or an
unknown percentage) of the estimated
numbers of Level A (PTS) and Level B
(TTS) harassment takes be considered as
mortalities. What this document does

do, however, is to consider that 100
percent of the marine mammals within
the lethal zone (1.35 km/0.73 nm)
would be killed, even though larger
mammals may survive their injury from
the shock wave, and that 100 percent of
the marine mammals within the non-
lethal injury radius would be injured,
even though some animals may not be
injured (depending upon the animal’s
size and depth in the water).

NMFS notes moreover, that TTS does
not cause disorientation. Disorientation
is caused by vestibular affects to the
inner ear, not related to TTS (although
an animal having vestibular effects
could also suffer from TTS). For
example, humans attending certain
sport or music events may incur a TTS
impairment due to the noise, but are not
noted for being disoriented afterwards,
unless caused by something other than
noise.

Comment 26: The WDCS supports the
previous comments by quoting Ketten
(1998) that ““...sublethal impacts may
ultimately be as devastating as lethal
impacts, causing death indirectly
through behavioral reactions, such as
panic, as well as impaired foraging or
predator detection, but the potential for
this type of extended or delayed impact
from any sound source is not well
understood for any mammal.” Also, the
MMC notes that there is the possibility
that repeated exposure to sounds
capable of causing TTS increases the
likelihood that animals would be
injured.

Response: The quoted statement was
taken out of context. The sentence
preceding the one quoted by the WDCS,
which clarifies the author’s intent,
reads: “Sublethal impacts are those in
which a hearing loss is caused by
exposures to sounds that exceed the
ear’s tolerance to some acoustic
parameter, i.e., auditory damage occurs
from metabolic exhaustion or over-
extension of one or more inner ear
components.” In the two quoted
sentences, it is clear that Ketten (1998)
did not distinguish between TTS and
PTS at this point in her paper. NMFS
and the Navy do not dispute that marine
mammals suffering from acute, long-
term, hearing impairment may have
decreased survival rates, even though
many dolphins and pilot whales thrive
in social groupings, even with extreme
hearing loss (called presbycusis).
However, the rationale for not including
TTS (and similarly, PTS) impairments
as mortalities has been explained in this
document previously.

While there is some recent research
indicating that there is no relationship
between repeated TTS exposures and an
animal incurring a PTS injury, the

science indicates that PTS can occur
with repeated exposures of TTS without
allowing animals to completely recover.
However, the shock trial for the USS
WINSTON S. CHURCHILL is a set of 3-
4 detonations separated by a week
between each detonation. Therefore, it
is unlikely that animals would be in the
TTS zone for more than a single
detonation nor that any TTS impairment
would not have recovered completely
within that time. However, for multiple
detonation activities that provide little
time for TTS recovery, proponents
would need to estimate, to the greatest
extent possible, whether marine
mammals are likely to be injured due to
receiving multiple TTS impairments.

Comment 27: The NRDC is concerned
regarding the use of the 182 dB (re 1
uPa2—sec) criterion that it ignores the
fact that a masking of 20—30 dB in the
subject dolphins might result in lower
TS levels. The NRDC notes that
Schlundt et al. (2000) recommended
caution in using this limited data to
support other conclusions. The HSUS
expresses similar concerns.

Response: NMFS agrees that a slightly
lower TS might have resulted if masking
had not been present. Finneran et al.
(2000) acknowledge the possibility that
larger TSs may have been observed
without the masking noise. Finneran et
al. (2000) reference Humes (1990)
presentation of data for humans
showing that exposure to broadband
masking noise sufficient to raise pre-
exposure thresholds 20 dB resulted in
TTSs that were approximately 5 dB
lower than those obtained without
masking noise. However, at this time the
data do not support the choice of any
single dB level over any other level.

Comment 28: The NRDC also believes
NMFS ignores the data showing a
masked TTS of 8 dB, in one dolphin, at
172 dB (re 1 uPa2-sec).

Response: According to the Navy,
because of the large difference between
that animal’s TTS level and the other
tested dolphins, that single bottlenosed
dolphin was retested later and showed
TTS levels similar to the other animals
tested. That information is expected to
be available shortly.

Comment 29: The CSI notes that
NMFS has stated that “scientists have
noted that a range of only 15-20 dB may
exist between onset TTS and onset
of..PTS”” The CSI asks at what physical
range from the detonation does the
onset of PTS occur?

Response: The statement in the
proposed rule was incomplete. The 15—
20 dB difference refers to the difference
between the SELs that cause the
slightest TTS and onset PTS.
Chinchillas experience full recovery
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from up to 40 dB of TTS (Ahroon et al.,
1996) from impulsive noise. In the
absence of comparable data for marine
mammals, NMFS believes it is
precautionary to define the onset of PTS
for marine mammals to be 20 dB of TTS.
This level would be conservative for
chinchillas, and would likely be
conservative for marine mammals.
Regarding TS’s themselves, the
preponderance of data on terrestrial
species indicates that the difference
between an initial TS that results in
slight TTS (onset TTS) and the initial
TS that results in slight PTS (onset PTS)
is about 40-60 dB. In other words, from
the lowest initial TS that recovers (i.e.,
TTS) to the level at which recovery is
incomplete by several dB (i.e., PTS), the
difference is routinely found to be 40—
60 dB of TS. These values are found not
only with longer duration stimulation,
but with repeated application of
impulsive stimuli as well (Ahroon et al.
1996). The problem of determining the
same values for marine mammals with
their marine-adapted ears remains to be
solved. Therefore, this remains an
avenue for future investigation that
NMFS encourages the Navy and others
to undertake. However, because the
onset of PTS in marine mammals would
be expected to be quite variable
dependent upon the ear structure of the
mammalian group (mysticetes,
odontocetes, pinnipeds) and species
specific sensitivity, the health of the
individual animal, and the
characteristics of both the water and the
acoustic source, there may not be a
single value to establish for determining
onset PTS. Therefore, NMFS has
decided to reserve detailed discussion
or use of this alternative methodology
for estimating PTS for a future notice
and comment rulemaking and has
determined to use an alternative,
simpler method for calculating a zone
for non-serious injury to hearing for the
shock trial of the USS WINSTON S.
CHURCHILL. This method derives from
human damage risk criteria (DRC) as
well as clinical and experimental
observations of PTS.

According to Richardson ef al. (1995),
the distances at which marine mammal
auditory systems might be at risk for
PTS from a single explosive pulse can
be estimated based on extrapolations
from human DRC. Based on the data
presented by Richardson et al. (1995),
PTS might be expected to occur within
distances of about 1.7 nm (3.1 km) from
the detonation point for a 10,000-1b
(4,536-kg) charge. More relevant for
marine mammals, Ketten (1995)
hypothesized a PTS/TTS transition zone
extending from about 0.9 km (0.5 nm)

from the detonation point to 5 km (2.7
nm) from the detonation point for a
10,000-1b (4,536-kg) charge. This is
illustrated in figures D-9 and D-10 of
Appendix D in the Navy’s FEIS. Based
on Ketten’s calculations, and the fact
that shock wave intensity decays
exponentially with distance, it would be
reasonable to assume that PTS is
unlikely to occur beyond the monitored
buffer zone (3 nm/5.6 km) for the shock
trial of the USS WINSTON S.
CHURCHILL. Therefore, the zone
between the range that has the potential
to produce either the onset of slight lung
hemorrhage or 50—percent TM rupture
(usually slight lung hemorrhage is the
more sensitive indicator), which is 1.22
nm/2.25 km from the detonation, and
the outer edge of the buffer zone (3 nm/
5.6 km) could be an area wherein
marine mammals might incur a non-
serious PTS injury. NMFS notes
however, that because the Navy has
calculated a take by injury wherein 100
percent of the marine mammals within
the injury zone would be injured when
in fact the incidence of eardrum rupture
would be less than 50 percent at this
range and the incidence of PTS would
be less than 30 percent, there is no need
to recalculate take by injury levels due
to this slightly extended zone of
possible slight injury to the ear.

Comment 30: The CSI continues that
the Navy application shows a
representative point of injury at 1.22 nm
(2.25 km), defined as 25.3 psi-msec, or
175 Pa-sec. A representative point of
harassment (TTS) at 17.7 nm (32.8 km)
defines the outside of the TTS envelope,
where the received level is 182 dB
energy. If onset TTS occurs as far out as
17.7 nm (32.8 km) does this imply that
the detonations lose only 20 dB over
16.5 nm (39.6 km), from a point
somewhere inside the “slight lung
hemorrhage injury” zone?

Response: NMFS is unaware of the
calculations used by the commenter to
determine that detonations lost 20 dB
over 16.5 nm (39.6 km) so it is unable
to respond directly to the comment.
However, it should be noted that the
stated distance for onset-TTS should not
be taken as an implicit statement about
the rate of signal loss out to that
distance, but rather as one about the
worst-case propagation distances and
animal depths that insures that all
affected marine mammals are counted.
The Navy calculated the farthest extent
of TTS harassment for odontocetes at
Norfolk at 17.7 nm (32.8 km) and 23 nm
(42.6 km) for mysticetes. However, the
preferred location for the shock trial is
Mayport, FL where those maximum
ranges for TTS harassment are 13.6 nm
(25.2 km) and 15.0 nm (27.8 km)

respectively. These ranges are depth
dependent (see table in response to
comment 3) and distances were based
on whichever of the dual criteria
provided the greatest distance for
calculating TTS.

Comment 31: The HSUS requested
clarification of the discrepancy between
the use of 182 re 1 uPa?-sec used in the
proposed rule and the Navy DEIS” use
of the term 182 dB re uPa2—sec.

Response: Both documents should
read 182 dB re 1 uPa2-sec. The two
units are interchangeable and mean the
same thing once a reader recognizes that
the standard reference used in the
document is for the water standard (re
1 uPa2-sec) and not the in-air standard
(re 20 uPa2—sec). Because NMFS
processes small take applications for
both in-air and in-water incidental
takings, it prefers to use the full
reference to reduce confusion. This has
been noted recently making faulty
comparisons between loud underwater
noise source levels with received levels
of familiar terrestrial noise sources
without noting that different standards
were being used for each and
compensating for those differences (see
Chapman and Ellis (1998) for more
information).

Comment 32: The WDCS cite Ketten
(1998) that ““Sharp rise-time signals
have been shown also to produce broad
spectrum PTS at lower intensities than
slow onset signals both in air and in
water.” and “Although technically a
pressure induced injury, hearing loss
and the accompanying gross structural
damage to the ear from blasts are more
appropriately thought of as the result of
the inability of the ear to accommodate
the sudden, extreme pressure
differentials and over-pressures from the
shock wave.”

Response: Neither NMFS nor the
Navy disagree with these statements.
The Ketten (1998) document is one of
the primary references cited in
Appendix D of the Navy’s DEIS and
FEIS.

Comment 33: The WDCS also cites
statements by Croll et al. (1999) that
baleen whales could suffer temporary
auditory damage at noise levels as low
as 120 dB and, secondly, that
physiological effects could occur well
before 180 dB. The WDCS believes that
NMFS and the Navy have totally
disregarded these statements.

Response: Although NMFS was
unable to verify the statements directly
to the reference, these dB levels
apparently derive from Richardson et
al.(1995) for effects on marine mammals
extrapolated from human DRC and from
work done by Malme et al.(1983, 1984,
1988). For reasons explained previously
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in this document, one must consider
duration of the signal and the type of
noise (impulse or intermittent/
continuous) before making generalities
on impacts based solely on an SPL.

Comment 34: The HSUS uses the
Kastak et al. (1999) paper on three
species of pinnipeds to support a more
precautionary approach to noise
standards than suggested by Ridgway et
al. (1997).

Response: Kastak et al. (1999)
documented TTS in three species of
pinnipeds exposed to varying levels of
octave band noise (OBN) for periods on
the order of 20 minutes. OBN center
frequencies from 100 to 2,000 Hz were
used in these tests, and the results
presented in the paper pooled the data
from each exposure frequency. The
results indicate onset of TTS at mean
values of 137, 150, and 148 dB (re 1
uPa) for the harbor seal, sea lion and
elephant seal, respectively, for 20— to
22—minute exposures of OBN. Because
of the pooling effect, these data also
have variations around the mean on the
order of -5 to +10 dB. As described in
the account of the test, these levels can
be considered to represent the lower
level for onset of TTS for a 20-minute
signal. However, NMFS notes that
because TTS may result from a brief
exposure to a loud sound, intermediate
exposure to a sound of intermediate
loudness, or prolonged exposure to a
faint sound, sound duration and
intensity can be considered to trade off
with each other in causing TTS, as is
indicated in the work by Kastak et al.
(1999). This is one reason why NMFS
advises caution in the widespread
advocation for the use of the 180 dB (re
1 uPa (rms)) standard for noise sources
other than impulse noise.

Comment 35: The HSUS disagrees
with NMFS’ concurrence of the Navy’s
use of the human auditory DRC for
determining criteria for marine
mammals. The HSUS notes that in the
Navy’s SURTASS LFA sonar DEIS, the
Navy established a safe received level
for continuous LF sound for humans at
145 dB (re 1 uPa (rms)), but at 180 dB
(re 1 uPa (rms)) for marine mammals.
The HSUS, therefore, finds it
inconsistent and illogical for NMFS to
then claim human auditory DRC are an
appropriate standard for marine
mammals and if they do so, NMFS and
the Navy should consistently apply the
most conservative human standards.

Response: In this action, NMFS and
the Navy do not use quantitative human
DRC to establish criteria for TTS in
marine mammals, its only use in this
document was to provide support for
the qualitative determination that TTS
should not be considered as an injury.

In the SURTASS LFA sonar action,
the Navy did not establish the 145 dB
human diver criterion based on human
DRC but on a comprehensive study
conducted by the Navy in conjunction
with a consortium of university and
military laboratories (Navy SURTASS
LFA Sonar Technical Report 3, 1999).
These two acoustic values mentioned by
the commenter for intermittent noise
represent different criteria:
psychological aversion from direct
measurements with human divers (145
dB) and the exposure level at or above
which all marine mammals are
evaluated (180 dB) for impulse noise.
The level of potential effects for humans
is lower than that for marine mammals
primarily because of the inherent
physiological and psychological
differences. A human diver is in an
unnatural, hazardous and unpredictable
environment when diving. Breathing
compressed air introduces special risks
for humans underwater. The potential
for a startle response that could have
serious consequences is much greater
for humans underwater than for a
marine mammal whereas marine
mammals are in their natural habitat,
their ear structure are pressure-adapted
to their environment, and they are
accustomed to hearing LF sounds
underwater.

Comment 36: The HSUS is unable to
reconcile the statement that ““[t]he
criteria for differentiating TTS and PTS
zones are not species and media-
dependent and may be strongly
influenced by the health of the ear”
with the extrapolation of human DRC
and a single study’s (i.e., Ridgway et al.
(1997)) results to all marine mammals
and sea turtles.

Response: As mentioned in the
previous comment, the Navy’s DEIS and
FEIS do not extrapolate specific values
from human DRC. NMFS has addressed
the methodology for differentiating TTS
between mysticetes and odontocetes
earlier in this document. Given that
there are data on two marine-adapted
cetaceans, until additional anatomical
or other data become available, these
estimates are better than quantitative
generalizations from the data of
terrestrials or longer chains of
extrapolation from general models.

Appendix E Concerns

This section contains responses to
comments on Appendix E of the Navy’s
DEIS that have not been addressed
previously in this document.

Comment 37: The HSUS and the CSI
note that Appendix E of the Navy’s DEIS
acknowledges that PTS in humans can
be induced by “chronic exposure to
nonpainful SPLs and...PTS may not be

detected until later in life.”” This, HSUS
notes, is highly relevant to the work
done on marine mammals. If chronic
exposure to non-painful sounds can
cause PTS, which may not be detected
until long after exposure to the sounds,
then the reliance on behavioral
indicators alone for harassment criteria
for marine mammals seems
questionable. The HSUS understands
that this is why the Navy has chosen TS
criteria for Level A and Level B
harassment, but the speculative nature
of these criteria for all marine mammals
is also highly questionable.

Response: First, it should be
recognized that the quoted sentence
means that the detection of PTS long
after exposure was the result of not
having looked for the PTS a short time
after exposure, not that PTS lay hidden
or dormant and arose long after the
exposure. Second, ‘“chronic exposure”
means long-term exposure, a condition
that is not relevant to this shock trial (or
to other single exposure explosion
events). Please refer to the response to
comment 34 regarding duration of
sounds.

The USS SEAWOLF and the USS
WINSTON S. CHURCHILL EISs are the
first to date that spell out in detail with
full references to the primary literature,
the complicated series of questions that
must be answered to put marine
environmental impact assessments from
explosives on a systematic and rational,
rather than a speculative, footing.

Comment 38: The WDCS noted that
Appendix E states that TTS studies with
impulsive stimuli have been conducted,
but the results are not yet available.
Would the results of these studies not
have been considered important here to
increase our understanding of such
activities?

Response: This research has been
completed, published and discussed
previously in this document. Other
relevant research is in progress. Please
refer to the response to Comment 24 on
the findings of Finneran et al. (2000).

Comment 39: The HSUS finds
questionable the extrapolation of the
results from Ahroon et al. (1996) on
chinchillas to generate a broad concept
about TTS.

Response: The results of the cited
study are discussed in a very extensive
review and integration of other studies
of other species. In particular, the stated
conclusion rests more firmly on the
work of Liberman et al. (1987) at the
electron microscopic level of analysis
with the highly systematic study of
Ahroon et al.(1996) lending support at
the light microscope level of analysis.
Other studies of various types on
various species are also cited that
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directly and indirectly support the
findings of Lieberman et al. (1987) and
Ahroon et al. (1996).

Comment 40: The HSUS does not
agree with Appendix E’s broadly
extrapolating the results from Ridgway
et al.(1997) as a cautious use of data.
The HSUS does not consider these
results to be “good” scientific
information for marine mammals other
than bottlenose dolphins. Given the
many caveats that the Navy includes in
its discussion of hearing thresholds, the
HSUS fails to see how it can then
conclude that broadly extrapolating the
data from the Ridgway study for
management purposes affecting all
marine protected species is cautious.

Response: The commenter fails to
recognize the wealth of supporting
research and discussion contained in
Appendix E, in addition to the work by
Ridgway et al.(1997). Since the
determination of levels of impact
derived from the analysis contained in
Appendix E is far more conservative
than the use of a single SPL criterion
recommended by several commenters as
an alternative, NMFS believes that the
extrapolations can be considered
cautious. As a result, NMFS is able to
conclude that the information contained
in this document and other supporting
research is the best scientific
information available on the subject.

Comment 41: The HSUS strongly
disputes the assumptions made to
conduct the analyses for calculating
TTS impact zones are conservative.

Response: NMFS does not concur.
NMEFS believes the analysis contained
in the Navy’s DEIS (and FEIS) uses a
series of extremely conservative
assumptions regarding propagation-the
water depth of greatest propagation in
each possible test area, the animal depth
of highest pressure or energy regardless
of each species’ preference, highly
reflective boundaries (bottom and
surface) and the sound velocity profile
of greatest propagation. In other words,
the worst case propagation contours
were used to derive the longest possible
distance and thus, the greatest possible
number of animals of each species were
subsumed in the count. The basic
metrics of pressure and energy used in
the analysis were derived as described
in Appendix E with a series of
conservative assumptions. As explained
in that document, even though new data
continues to emerge and refinements
will inevitably modify estimates up or
down by small amounts, the overall
series of assumptions and their
applications allow for some error while
still remaining conservative in their
estimates.

LOA Concerns

Comment 42: The MMC notes that not
all marine mammal species that might
be taken incidental to the shock tests are
included in the proposed authorization.
Inasmuch as it is unlikely that observers
will be able to detect and identify all
marine mammals within the vicinity of
the test site, the MMC questions
whether the applicant will be able to
ensure compliance with this provision.

Response: The paragraph in the
proposed regulations cited by the MMC
is a standard paragraph in all LOAs and
IHAs to ensure that the list of those
species expected to be taken is as
complete as possible. Unless
commenters provide NMFS with
additional information on those marine
mammal species that it suspects might
be within the shock test areas that have
not been included in the Navy’s
application, NMFS must rely on its
expertise and from the list of marine
mammals described in the Navy
application and DEIS. The information
provided to NMFS was obtained from
several aerial surveys and other sources,
including seasonal distribution, and is
believed to be the best scientific
information available. If a marine
mammal is taken that is not authorized,
then the applicant is considered to be in
violation of the conditions of the LOA.
If the aerial observers sight and identify
a marine mammal of an unauthorized
species, then the shock test must be
delayed to ensure that a taking does not
occur. NMFS has consulted with the
Navy to ensure that the list is as
complete as possible.

It should be noted that the list of
species expected to be taken incidental
to the shock trial has been modified in
this document because the Navy’s FEIS
has determined that the Mayport FL site
is the preferred alternative. As a result,
marine mammal species found in the
Gulf of Mexico, and not off the east
coast of Florida, have been removed
from the list.

Comment 43: The MMC suggests that
NMFS advise the applicant that, despite
the issuance of the requested LOA, there
is the possibility that conducting the
shock tests as planned might constitute
a violation of the MMPA and encourage
the applicant to expand its request to
include all marine mammal species that
potentially could be taken.

Response: Please see previous
response. NMFS and the Navy are
unaware of any species of marine
mammals that have any potential of
being in the offshore waters off Mayport,
FL during the period between May and
September that have not been included
in this document.

Navy Application Concerns

Comment 44: The HSUS notes that
the Navy application cites that there
were no mortalities or serious injuries
detected during the shock trial of the
USS JOHN PAUL JONES. The HSUS is
concerned by the Navy’s (and NMFS’)
proclivity for maintaining that absence
of evidence is evidence of absence.

Response: That no mortalities or
serious injuries were detected by the
monitoring program during and after the
USS JOHN PAUL JONES shock trial is
simply a statement of fact. NMFS views
this statement, made after extensive
aerial and boat surveys after each
detonation to locate marine mammals,
as different from similar statements
made by others when there is not a
concerted effort to detect “takes” during
an activity. In that context, NMFS agrees
with the commenter, noting that there is
a potential for marine mammal
mortality and injury by this action, and
for that reason, the Navy has requested
a small take authorization under the
MMPA.

Comment 45: The HSUS questions the
validity of the Navy’s assumption of
random spatial distribution of groups
when scientific literature indicates that
cetacean groups often clump around
vital resources which are not always
randomly encountered or distributed.

Response: The random distribution of
groups is a conservative assumption. If
cetacean groups are clumped, the
probability of zero groups in the Safety
Range will be higher than calculated
values. In other words, the probability
of encountering a Safety Range with no
cetacean groups would be increased. As
noted in Appendix C of the Navy DEIS,
“The assumption of an approximately
random distribution is reasonable for
individual turtles and for mammal
groups (obviously not for individuals,
which are highly aggregated). To the
extent that groups are distributed non-
randomly, i.e., aggregated, the
probability of zero will be
underestimated by the Poisson
distribution. In other words, if groups
are themselves clustered together, then
the probability of encountering zero
groups in a given Safety Range-sized
area will be higher than predicted by a
random model. There is considerable
evidence that marine mammal groups
and sea turtles are not randomly
distributed but are associated with
certain oceanographic features. For
example, cetacean densities are higher
inside cold core rings and in the
confluence zones between warm and
cold core rings (Davis et al., 2000); sea
turtles have temperature preferences
(Coles, 1999) and are concentrated
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inshore of the Gulf Stream western wall
(Fritts et al., 1983). However, as
discussed in Section 5.0 of the Navy’s
DEIS and FEIS, test site selection would
use satellite imagery and aerial surveys
to avoid areas where marine mammals
and turtles are highly concentrated.
Therefore, the assumption of random
distribution is reasonable, especially for
comparing among test areas since the
same assumption is applied to all three
test areas.

Mitigation and Monitoring Concerns

Comment 46: Given the analysis in
the LOA application of the proposed
testing sites, the HSUS believes that the
Pascagoula (site) exhibits the “‘best”
profile for minimal impact to marine
life.

Response: NMFS notes that under
NEPA, the Navy must assess impacts on
the total human environment, not solely
on impacts to marine mammals as
illustrated in a table estimating the total
number of marine mammal takes
anticipated at the three marine sites
identified as alternative locations in the
Navy’s application. The choice of site
locations was more fully addressed in
the Navy’s DEIS and FEIS. In the FEIS,
the Navy determined that the Mayport
site provided the best location for its
needs and the least overall impact to the
environment. It will be up to the Navy
in the development of its Record of
Decision to determine the location for
the shock trial.

Comment 47: The SLFASWN believes
that mortality and injury will occur and
that it will occur largely unobserved.
Also the “carnage” will occur slowly
over a period of time.

Response: While NMFS agrees that
there is some potential for mortality and
injury of marine mammals by the shock
trial, NMFS does not agree that it will
occur largely unobserved over a period
of time. The calculations conducted by
the Navy, as explained in detail in its
DEIS and FEIS, indicated that the
Mayport FL site may result in up to 4
mortalities and 6 injuries. As explained
elsewhere in this document, the Navy
believes that this level is likely an
overestimate of takings that will occur
during the 4—week shock trial. NMFS
concurs. In addition, without further
clarification by SLFASWN on its
concerns on the effectiveness of the
monitoring program, NMFS is unable to
concur that mortality and injury will go
on unobserved. NMFS believes that
post-detonation aerial and surface
monitoring, and coordination with the
local stranding networks, as described
in the Navy application, will be capable
of detecting injured or dead marine

mammals to the greatest extent
practicable.

NEPA, ESA and Executive Order (E.O.)
12866 Concerns

Comment 48: The ACS expresses
concern over whether NMFS, in its self-
described capacity as a “‘cooperating”
rather than an ESA-required
“consulting” agency, is properly
performing its mandated role as the
gatekeeper of the MMPA. The ACS
contends that NMFS, by this action, is
abdicating its responsibility to uphold
national environmental policy and is, in
fact contributing to the degradation of
the marine environment rather than
protecting it.

Response: NMFS disagrees that it is
not upholding its responsibilities under
the MMPA, the ESA, and NEPA. NMFS
has responsibilities under all three
statutes and has met those
responsibilities through a program of
cooperation and consultation as
required under 40 CFR 1501.6 which
implements NEPA, section 7 of the ESA,
and section 101(a)(5)(A) and other
sections of the MMPA. Under the ESA,
NMFS concluded consultation with the
Navy on this activity on October 10,
2000.

Comment 49: The NRDC believes that
NMEFS is justifying the proposed rule
because of the benefits of the
information that the Navy would be
required to provide on the effects on the
marine environment, particularly
marine mammals.

Response: NMFS simply provides in
the proposed rule a summary of costs
and benefits of the proposed action in
compliance with E.O. 12866. NMFS’
responsibility is to make a
determination of the impacts of an
activity on marine mammals and
whether or not that impact is negligible;
determinations are not made based on
the economic benefit of the activity.

Other Concerns

Comment 50: The HSUS contends
that the acoustic criteria, discussed
previously in this document, were not
proposed for public review in the
proposed rulemaking governing the
taking of marine mammals incidental to
the shock trial of the USS SEAWOLF.

Response: While the commenter is
correct, it should be understood that the
preamble to a rulemaking cannot
discuss all aspects of an application and
proposed authorization, and often refers
to either the application, a NEPA
statement, or both for additional
information. Therefore, it is important
for reviewers to also review the
accompanying application and any
documents noted as being available for

review. However, for the USS
SEAWOLF proposal, the proposed rule
did not mention using the 182 dB (re 1
uPa2-sec) criterion because the Navy
application and the proposed rule were
published prior to the availability of the
Ridgway et al. (1997) research paper.
Based, in part by a concern raised by
NMEFS in a letter (October 9, 1996) to the
Navy regarding its criterion of “acoustic
discomfort” for Level B harassment, the
U.S. Navy convened a scientific working
group to review and revise Appendix E
of the USS SEAWOLF DEIS. The FEIS
for the USS SEAWOLF, with the revised
Appendix E, was released in May, 1998.
A similar concern on the Navy’s use of
“acoustic discomfort” to characterize
Level B harassment was also raised by
the MMC in its letter to NMFS on
September 16, 1996, in response to the
proposed rule. NMFS' response to the
MMC concern was then addressed in
the final rule for the SEAWOLF small
take authorization, noting the revision
from using only a pressure-based
criterion to using both a pressure-based
criterion and an energy-based criterion.
However, because this was a final
rulemaking, the USS WINSTON S.
CHURCHILL small take authorization
rulemaking provides the public with the
first notice and opportunity for
comment on using the dual criterion of
182 dB (re 1 uPa2-sec) and 12 psi
criteria for explosive events. As noted
previously, this rulemaking is being
promulgated under section 101(a)(5) of
the MMPA and the Administrative
Procedure Act.

Comment 51: In concluding its letter,
the HSUS notes, among other items
previously addressed in this document,
that the preliminary nature of the
information provided by the Navy and
NMFS is insufficient justification for
abandoning truly precautionary acoustic
standards for harassment of 140-160 dB
re 1 uPa at 1 m.

Response: A source level (dB re 1 uPa
at 1 m) cannot predict impacts at
various distances. Therefore, NMFS
presumes that the HSUS is referring
here to a received level (i.e., dB re 1 uPa
(rms)). The rationale for not recognizing
a behavioral response by marine
mammals (other than those resulting
from TTS) has been addressed in
response to comments 23 and 25. NMFS
cautions against using acoustic
standards without reference also to the
type of noise (e.g., impulse, intermittent,
continuous), the frequency of the sound,
and the duration of the signal.
Consideration should also be given to its
oceanic context (e.g., Arctic, inshore,
offshore waters).

Comment 52: The SLFASWN
expresses concern over the increasing
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number of acoustic programs occurring
in the water simultaneously and wants
to know if it was possible to know
which other tests might have occurred
in the last 15 months.

Response: NMFS does not believe that
the number of acoustic programs are
increasing substantially, only that these
programs are coming to the attention of
the public. However, even if all these
activities were known, NMFS believes
that this would make up only an
extremely small percentage of the
anthropogenic noise in the ocean.
Larger, more persistent, anthropogenic
noise sources include shipping, seismic
surveys, oceanographic research, and, in
certain areas, recreational boating.
Cumulative impacts from noise in the
vicinity of the proposed shock trial is
discussed in the Navy’s FEIS on this
subject.

Description of Habitat and Marine
Mammals Affected by Shock Testing

A description of the U.S. Atlantic
environment, its marine life and marine
mammal abundance, distribution and
habitat can be found in the Navy’s DEIS
and FEIS on this subject and is not
repeated here.

Affected Marine Mammals

A summary of the marine mammal
species found in the Mayport FL area is
presented here. A complete list of
potentially affected marine mammal
species can be found later in this
document. For more detail on marine
mammal abundance, density and the
methods used to obtain this
information, reviewers are requested to
refer to either the Navy application or
the Navy’s FEIS. Additional information
on Atlantic and Gulf coast marine
mammals can be found in Waring et al.
(1999 and 2001).

Up to 27 marine mammal species may
be present in the waters off Mayport, FL,
including five species of mysticetes and
22 species of odontocetes. Mysticete
whales are very unlikely to occur at
Mayport during the May through
September time period. Odontocetes
may include the sperm whale, dwarf
and pygmy sperm whale, four species of
beaked whales, and 15 species of
dolphins and porpoises. These 22
species are listed in 50 CFR 216.151(b).

Potential Impacts to Marine Mammals
Mortality and Injury

Potential impacts to several marine
mammal species known to occur in
these areas from shock testing include
both lethal and non-lethal injury, as
well as harassment. Marine mammals
may be killed or injured as a result of

the explosive blast due to the response
of air cavities in the body, such as the
lungs and bubbles in the intestines.
Effects are more likely to be most severe
in near surface waters above the
detonation point where the reflected
shock wave creates a region of negative
pressure called “cavitation.” This is a
region of near total physical trauma
within which no animals would be
expected to survive. Based on
calculations in Appendix D of the
Navy’s DEIS or FEIS, the maximum
horizontal extent of the cavitation
region is estimated to be 683 m (2,240
ft). This region would extend from the
surface to a maximum depth of about 23
m (77 ft). A second criterion for
mortality is the onset of extensive lung
hemorrhage. Extensive lung hemorrhage
is considered debilitating and
potentially fatal. Suffocation caused by
lung hemorrhage is likely to be the
major cause of marine mammal death
from underwater shock waves. The
estimated range for the onset of
extensive lung hemorrhage to marine
mammals varies depending upon the
animal’s weight, with the smallest
mammals having the greatest potential
hazard range. The range predicted for a
small marine mammal (e.g., a dolphin
calf) is 1.35 km (0.73 nautical miles
(nm)) from the detonation point. For
estimating the impact from the
detonation(s), NMFS and the Navy
presume that 100 percent of the marine
mammals within this radius would be
killed, even though larger mammals
may survive their injury from the shock
wave.

NMEFS and the Navy have established
a dual criteria for determining non-
lethal injury, the peak pressure that will
result in: (1) The onset of slight lung
hemorrhage, or (2) a 50-percent
probability level for a rupture of the
tympanic membrane. These are injuries
from which animals would be expected
to recover on their own. The range
predicted for the onset of slight lung
hemorrhage is 2.25 km (1.22 nm). The
range predicted for 50 percent
probability of eardrum TM rupture
varies with the mammal’s depth in the
water column; the highest value being
2.16 km (1.17 nm) for a mammal at a
depth of 335 m (1,100 ft). The criterion
with the greater range (in this case,
onset of slight lung hemorrhage) was
used to estimate the number of potential
non-lethal injuries. It is presumed that
100 percent of the marine mammals
within this radius would be injured.

However, as noted previously, the
mortality calculation based on extensive
lung hemorrhage presumes that 100
percent of the animals within a radius
of 1.35 km (0.73 nm) would be killed.

While all animals within this radius are
assumed to be killed, in reality some are
unlikely to be even injured.

In addition to a non-lethal injury
zone, NMFS has described in this
document a method for calculating a
zone of slight injury to the ear wherein
marine mammals might incur a slight
PTS injury. This zone is based on Ketten
(1995, 1998) wherein a PTS/TTS
transition zone has been hypothesized
extending from about 0.9 km (0.5 nm)
from the detonation point to 5 km (2.7
nm) from the detonation point for a
10,000-1b (4,536—kg) charge. This is
illustrated in figures D-9 and D-10 of
Appendix D in the Navy’s FEIS. Based
on Ketten’s calculations, and the fact
that shock wave intensity decays
exponentially with distance, it is
reasonable to assume that PTS is
unlikely to occur beyond the monitored
buffer zone (3 nm/5.6 km) for the shock
trial of the USS WINSTON S.
CHURCHILL. Therefore, the method
described by NMFS considers the zone
between the range that has the potential
to produce impulse levels for causing
either the onset of slight lung
hemorrhage or the energy flux density to
produce 50 percent TM rupture, which
is 1.22 nm/2.25 km from the detonation,
and the outer edge of the buffer zone (3
nm/5.6 km) to be an area wherein
marine mammals might incur a non-
serious PTS injury. NMFS notes
however, that because the Navy has
calculated a take by injury wherein 100
percent of the marine mammals within
the injury zone would be injured when
in fact the incidence of eardrum rupture
would be less than 50 percent at this
range and the incidence of PTS would
be less than 30 percent, there is no need
in the case of the USS WINSTON S.
CHURCHILL to recalculate take by
injury levels due to this slightly
extended slight injury zone.

Finally, the Navy believes it is very
unlikely that injury will occur from
exposure to the chemical by-products
released into the surface waters, and no
permanent alteration of marine mammal
habitat would occur.

Incidental Harassment

NMEFS has described TTS as an
example of one form of harassment (60
FR 28379, May 31, 1995). TTS is a
change in the threshold of hearing (the
quietest sound an animal can hear),
which could temporarily affect an
animal’s ability to hear calls,
echolocation sounds, and other ambient
sounds. As such, it could result in a
temporary disruption of behavioral
patterns, as specified in the statutory
definition of Level B harassment.
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Since the small take authorization and
Navy’s FEIS for the USS SEAWOLF
shock trial (63 FR 66069, December 1,
1998), the Navy has conducted an
extensive analysis of the scientific
literature, producing a good perspective
on the physiological effects of TTS, as
well as its use in human DRC by the
Occupational Health and Safety
Administration and in the National
Institute for Occupational Safety and
Health’s (NIOSH) Criteria for
Recommended Noise Standard (NIOSH,
1998). The best research to date
indicates that the distortion and
dysfunction of sensory tissue observed
during TTS are only temporary and
fully reversed upon recovery (i.e.,
occasional TTS produces no permanent
tissue damage to the ear, only the
temporary nondestructive impairment
of tissue that fully recovers). As
described in detail earlier in this
document, this type of temporary
nondestructive impairment as well as
the use of TTS in human DRC are the
scientific basis for no longer considering

TTS as Level A harassment. Therefore,
NMFS and the Navy concur that an
impairment of hearing-related behavior
during periods of TTS is the most
reliable and meaningful estimate of
Level B harassment for explosive
detonation events.

Based upon information provided in
the Navy’s application for a small take
authorization and in greater detail in
Appendix E of the Navy’s FEIS, a dual
criterion for Level B acoustic
harassment has been developed: (1) an
energy-based TTS criterion of 182 dB re
1 uPa2-sec 182 dB (re 1 uPa2-sec),
cumulative energy flux in any 1/3
octave band above 10 Hz for mysticetes
and above 100 Hz for odontocetes (and
sea turtles) derived from experiments
with bottlenose dolphins (Ridgway et
al., 1997; Schlundt et al., 2000); and (2)
12 psi peak pressure cited by Ketten
(1995) as associated with a ‘“‘safe outer
limit for the 10,000 Ib (4,536 kg) charge
for minimal, recoverable auditory
trauma” (i.e., TTS). The harassment

range therefore is the minimum distance
at which neither criterion is exceeded.

Using the 182 dB (re 1 uPa2-sec)
criterion, the Navy calculated separate
ranges for odontocetes and mysticetes
based on their differing sensitivity to
low frequency sounds. For those
odontocetes which are “high-frequency
specialists,” all frequencies greater than
or equal to 100 Hz were included. For
mysticetes, which are “low-frequency
specialists,” the frequency range was
extended down to 10 Hz. Water depth
is also an important factor in calculating
harassment ranges. However, regardless
of water depth, the Navy chose the
highest values for TTS harassment
ranges. Expected numbers of marine
mammals within these radii (and
thereby potentially receiving a TTS
harassment impact) were calculated
using the mean densities for the species
expected in each area, and adjusting
those estimates to account for
submerged (undetectable) individuals.
These ranges are as follows:

Water Depth (ft/m) 600/183 1200/366 2,300/701
Odontocetes (nm/km) 7.2/13.3 11.0/20.4 13.6*/25.2
Mysticetes (nm/km) 13.0/24.1 13.0/24.1 15.0/27.8

* determined by the 12 Ibs/in2 criterion

Estimated Level of Marine Mammal
Takings

While the Navy does not expect that
any lethal takes will result from these
detonations (because of mitigation
measures taken), calculations indicate
that the Mayport site has the potential
to result in up to 4 mortalities, 6 non-
serious injuries, and 2,885 takings by
harassment.

Mitigation and Monitoring Measures

The Navy’s proposed action includes
mitigation and monitoring that would
minimize risk to marine mammals and
sea turtles. These mitigation and
monitoring measures are as follows:

(1) Through pre-detonation aerial
surveys, the Navy will select a primary
and two secondary test sites within the
test area where potentially, marine
mammals and sea turtle populations are
the lowest, based on the results of aerial
surveys conducted one to two days prior
to the first detonation;

(2) Pre-detonation aerial monitoring
will be conducted on the day of each
detonation to evaluate the primary test
site and verify that the safety range and
buffer zone are free of visually
detectable marine mammals and other
critical marine life. If marine mammals
are detected in the primary test area, the
Navy will survey the secondary areas for

marine mammals, and may move the
shock test to one of the other two sites;

(3) Independent marine mammal
biologists and acousticians will monitor
the area visually (aerial and shipboard
monitoring) and acoustically (by
deploying sonobuoys) before each test
and postpone detonation if (a) any
marine mammal, sea turtle, large
sargassum raft or large concentration of
jellyfish is visually detected within a
safety zone of 3.7 km (2.0 nm), (b) any
marine mammal is acoustically detected
within a safety zone of 4.16 km (2.25
nm), or (c) any large fish school, or flock
of seabirds is detected within a safety
zone of 1.85 km (1 nm);

(4) The area will be monitored
visually (aerial and shipboard
monitoring) and acoustically (by
deploying sonobuoys) before each test
and detonation will not occur if any
marine mammal or sea turtle is within
a buffer zone of an additional 1.85-km
(1.0-nm) buffer zone, unless the marine
mammals are on a course within the
buffer zone that is taking them away
from the 3.7-km (2.0nm) safety zone. A
detonation will not occur if a listed
marine mammal is detected within the
buffer zone, and subsequently cannot be
detected, until sighting and acoustic
teams have searched the area for 2.5
hours (approximately 3 times the typical

large whale dive duration). If a North
Atlantic right whale is seen, detonation
will not occur until the animal is
positively relocated outside the buffer
zone and at least one additional aerial
monitoring of the safety range and
buffer zone shows that no other right
whales are present;

(5) Detonation will not occur if the sea
state exceeds 3 (i.e., whitecaps on 33 to
50 percent of surface; 0.6 m (2 ft) to 0.9
m (3 ft) waves), or the visibility is not
5.6 km (3 nm) or greater, and the ceiling
is not 305 m (1,000 ft) or greater;

(6) Detonation will not occur earlier
than 3 hours after sunrise or later than
3 hours prior to sunset to ensure
adequate daylight for pre- and post-
detonation monitoring; and

(7) The area will be monitored for 48
hours after each detonation, and for 7
days following the last detonation, to
find, document and track any injured
animals. If post-detonation monitoring
shows that marine mammals or sea
turtles were killed or injured as a result
of the test, or if any marine mammals or
sea turtles were observed in the safety
range immediately after a detonation,
testing will be halted until procedures
for subsequent detonations can be
reviewed and changed as necessary.

Detailed descriptions of the measures
for mitigation and monitoring the shock
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test can be found in Section 5 of the
Navy’s DEIS or FEIS.
Reporting

Within 120 days of the completion of
shock testing, the Navy will submit a
final report to NMFS. This report will
include the following information: (1)
Date and time of each of the
detonations; (2) a detailed description of
the pre-test and post-test activities
related to mitigating and monitoring the
effects of explosives detonation on
marine mammals and their populations;
(3) the results of the monitoring
program, including numbers by species/
stock of any marine mammals noted
injured or killed as a result of the
detonations and numbers that may have
been harassed due to undetected
presence within the safety zone; and (4)
results of coordination with coastal
marine mammal/sea turtle stranding
networks.

Substantial Changes to the Proposed
Rule

The effective date of the rule is
changed from a beginning date of April
1st to a beginning date of May 1st in
order to conform with the Navy’s small
take application. (May 1st had been
chosen by the Navy because of a
determination that this date provided
additional protection to sea turtles
which are more abundant off the
inshore waters off Mayport in April).

With the decision made by the Navy,
through completion of its Record of
Decision (part of which was its NEPA
documentation), to conduct the shock
trial in the offshore waters of the
Atlantic Ocean off Mayport, FL, the list
of affected marine mammals has been
amended to authorize the taking of only
those species with some potential to be
in the Mayport, FL offshore region
between May and September. The
following species have therefore been
removed: Blue whale (Balaenoptera
musculus); fin whale (B. physalus); sei
whale (B. borealis); Bryde’s whale (B.
edeni); minke whale (B. acutorostrata);
northern right whale (Eubalaena
glacialis); humpback whale (Megaptera
novaeangliae); long-finned pilot whale
(Globicephala melas); northern
bottlenose whale (Hyperoodon
ampullatus); Sowerby’s beaked whale
(Mesoplodon bidens); Atlantic white-
sided dolphin (Lagenorhynchus acutus);
harbor porpoise (Phocoena phocoena),
and harbor seal (Phoca vitulina).

Costs and Benefits

In addition to allowing the Navy to
take a small number of marine mammals
incidental to conducting the shock trial,
this final rule requires the Navy to

provide NMFS and the public with
information on the shock trial’s effect on
the marine environment, especially on
marine mammals. Besides the improved
survivability of U.S. armed forces at sea
and the Navy’s multi-billion dollar ship
assets, this final rule will result in
NMFS and the public being provided
this information. NMFS believes that
obtaining this information is extremely
important because shock trials are not
the only explosive noise source in the
world’s oceans, and the scientific
findings resulting from monitoring are
likely to be directly applicable to future
activities. Also, the mitigation measures
for protecting marine mammals, sea
turtles and other marine life that will be
required by the final rule will result in
a substantial reduction in impacts on
these animals. Without these
regulations, these mitigation measures
could not be required to be undertaken
by the U.S. Navy. Also, the cost to the
Navy to comply with the mitigation and
monitoring measures that will be
required by this rule cannot be fully
determined at this time, however NMFS
believes that the cost will be
approximately $ 1.8 million, due, in
large part, to expenses incurred with
conducting 8 aerial surveys for
humpback whales and other marine
mammals annually.

NEPA

On December 10, 1999 (64 FR 69267),
a notice of availability of the Navy DEIS
was published. The public comment for
that document was extended until
March 31, 2000. On February 23, 2001
(66 FR 11288), the Navy released an
FEIS on this action. NMFS is a
cooperating agency, as defined by the
Council on Environmental Quality (40
CFR 1501.6), in the preparation of these
documents. NMFS has reviewed the
Navy’s FEIS and does not have any
significant concerns with the findings
contained therein. As a result, NMFS
hereby adopts the Navy FEIS as its own
as provided by 40 CFR 1506.3 and finds
that it is unnecessary to either prepare
its own NEPA documentation on the
issuance of these regulations nor to
recirculate the Navy FEIS for additional
comments.

ESA

The U.S. Navy requested consultation
with NMFS under section 7 of the ESA
on this action. In that regard, NMFS
concluded consultation with the Navy
on this activity on October 10, 2000.
The finding of that consultation was
that the shock trial is not likely to
jeopardize the continued existence of
any species under the jurisdiction of
NMFS. A copy of the Biological Opinion

is available upon request (see
ADDRESSES).

Conclusions

While NMFS believes that detonation
of three to four 4,536-kg (10,000-1b)
charges may affect some marine
mammals, the latest abundance and
seasonal distribution estimates indicate
that such taking will result in only small
numbers of marine mammals being
affected, and that this level of impact
will have no more than a negligible
impact on the populations of marine
mammals inhabiting the waters of the
U.S. Atlantic Coast. NMFS concurs with
the U.S. Navy, as provided in its FEIS
and small take application, that impacts
can be mitigated by mandating a
conservative safety range for marine
mammal exclusion, incorporating aerial,
shipboard, and acoustic survey
monitoring efforts in the program both
prior to, and after, detonation of
explosives, and provided detonations
are not conducted whenever marine
mammals are either detected within the
safety zone, or may enter the safety zone
at the time of detonation, or if weather
and sea conditions preclude adequate
aerial surveillance. Since the taking will
not result in more than the incidental
harassment (as defined by the MMPA
Amendments of 1994) of small numbers
of certain species of marine mammals,
will have only a negligible impact on
these stocks, will not have an
unmitigable adverse impact on the
availability of these stocks for
subsistence uses, and, through
implementation of required mitigation
and monitoring measures, will result in
the least practicable adverse impact on
the affected marine mammal stocks,
NMEFS has determined that the
requirements of section 101(a)(5)(A) of
the MMPA have been met and the LOA
can be issued.

Authorization

Accordingly, NMFS issued an LOA on
the date of this document to the U.S.
Navy to take small numbers of marine
mammals incidental to conducting a
shock trial of the USS WINSTON S.
CHURCHILL in the offshore waters off
Mayport, FL, provided the previously
mentioned mitigation, monitoring, and
reporting requirements are carried out.

Classification

This action has been determined to be
not significant for purposes of Executive
Order 12866.

The Chief Counsel Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration, when
this rule was proposed, that, if adopted,
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it would not have a significant
economic impact on a substantial
number of small entities since it would
apply only to the U.S. Navy and would
have no effect, directly or indirectly, on
small businesses. It will also affect a
small number of contractors providing
services related to reporting the impact
of the shock trial on marine mammals.
Some of the affected contractors may be
small businesses, but the number
involved would not be substantial.
Further, since the monitoring and
reporting requirements are what would
lead to the need for their services, the
economic impact on them would be
beneficial. Accordingly, the analytical
requirements of the Regulatory
Flexibility Act do not apply and a
regulatory flexibility analysis has not
been prepared.

The Assistant Administrator for
Fisheries, NOAA, finds for good cause,
under section 553(d)(3) of Title 5 of the
U.S.C., namely that it is unnecessary
and contrary to public interest to delay
the effective date of this rule for 30
days. This rule authorizes the issuance
of an LOA by NMFS and sets forth the
mitigation, monitoring and reporting
requirements that the U.S. Navy must
comply with in conjunction with the
shock test of the USS WINSTON 8.
CHURCHILL. Neither NMFS nor the
U.S. Navy need any time in order to
come into compliance with the
requirements of this rule and are
prepared to implement them
immediately. Further, because the U.S.
Navy has completed its requirements
under NEPA and has assets ready to
conduct the shock trial, a delay of 30
days would be costly to the U.S. Navy
and a waste of taxpayer dollars.

List of Subjects in 50 CFR Part 216

Administrative practice and
procedure, Imports, Indians, Marine
mammals, Penalties, Reporting and
recordkeeping requirements,
Transportation.

Dated: April 26, 2001
Clarence Pautzke,

Acting Deputy Assistant Administrator for
Fisheries, National Marine Fisheries Service

For reasons set forth in the preamble,
50 CFR part 216 is amended as follows:

PART 216—REGULATIONS
GOVERNING THE TAKING AND
IMPORTING OF MARINE MAMMALS

1. The authority citation for part 216
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.

2. Subpart N is added to read as
follows:

Subpart N—Taking of Marine Mammals

Incidental to Shock Testing the USS

WINSTON S. CHURCHILL by Detonation of

Conventional Explosives in the Offshore

Waters of the U.S. Atlantic Coast

Sec.

216.151 Specified activity, geographical
region, and incidental take levels.

216.152 Effective dates.

216.153 Permissible methods of taking;
mitigation.

216.154 Prohibitions.

216.155 Requirements for monitoring and
reporting.

216.156 Modifications to the Letter of
Authorization.

Subpart N—Taking of Marine Mammals
Incidental to Shock Testing the USS
WINSTON S. CHURCHILL by
Detonation of Conventional Explosives
in the Offshore Waters of the U.S.
Atlantic Coast

§216.151 Specified activity, geographical
region, and incidental take levels.

(a) Regulations in this subpart apply
only to the incidental taking of marine
mammals specified in paragraph (b) of
this section by U.S. citizens engaged in
the detonation of conventional military
explosives within the waters of the U.S.
Atlantic Coast offshore Mayport, FL for
the purpose of shock testing the USS
WINSTON S. CHURCHILL.

(b) The incidental take of marine
mammals under the activity identified
in paragraph (a) of this section is limited
to the following species: Sperm whale
(Physeter macrocephalus); dwarf sperm
whale (Kogia simus); pygmy sperm
whale (K. breviceps); pilot whale
(Globicephala macrorhynchus); Atlantic
spotted dolphin (Stenella frontalis);
Pantropical spotted dolphin (S.
attenuata); striped dolphin (Stenella
coeruleoalba); spinner dolphin (S.
longirostris); Clymene dolphin (S.
clymene); bottlenose dolphin (Tursiops
truncatus); Risso’s dolphin (Grampus
griseus); rough-toothed dolphin (Steno
bredanensis); killer whale (Orcinus
orca); false killer whale (Pseudorca
crassidens); pygmy killer whale (Feresa
attenuata); Fraser’s dolphin
(Lagenodelphis hosei); melon-headed
whale (Peponocephala electra); Cuvier’s
beaked whale (Ziphius cavirostris),
Blainville’s beaked whale (Mesoplodon
densirostris); Gervais’ beaked whale (M.
europaeus); True’s beaked whale (M.
mirus); and common dolphin
(Delphinus delphis).

(c) The incidental take of marine
mammals identified in paragraph (b) of
this section is limited to a total of no
more than 4 mortalities, 6 injuries, and
2,885 takings by harassment, except that
the incidental taking by serious injury
or mortality for species listed in

paragraph (b) of this section that are also
listed as threatened or endangered
under § 7.11 of this title, is prohibited.

§216.152 Effective dates.

Regulations in this subpart are
effective from May 1, 2001, through
September 30, 2001.

§216.153 Permissible methods of taking;
mitigation.

(a) Under a Letter of Authorization
issued pursuant to § 216.106, the U.S.
Navy may incidentally, but not
intentionally, take marine mammals by
harassment, injury or mortality in the
course detonating up to 4 4,536 kg
(10,000 1b) conventional explosive
charges within the area described in
§216.151(a) provided all terms,
conditions, and requirements of these
regulations and such Letter of
Authorization are complied with.

(b) The activity identified in
paragraph (a) of this section must be
conducted in a manner that minimizes,
to the greatest extent possible, adverse
impacts on marine mammals and their
habitat. When detonating explosives,
the following mitigation measures must
be utilized:

(1) If marine mammals are observed
within the designated safety zone
prescribed in the Letter of
Authorization, or within the buffer zone
prescribed in the Letter of Authorization
and on a course that will put them
within the safety zone prior to
detonation, detonation must be delayed
until the marine mammals are no longer
within the safety zone or on a course
within the buffer zone that is taking
them away from the safety zone.

(2) If a marine mammal listed under
the Endangered Species Act is detected
within the buffer zone, and
subsequently cannot be detected,
detonation must not occur until sighting
and acoustic teams have searched the
area for 2.5 hours.

(3) If a northern right whale is seen,
detonation must not occur until the
animal is positively reacquired outside
the buffer zone and at least one
additional aerial monitoring of the
safety range and buffer zone shows that
no other right whales are present;

(4) If weather and/or sea conditions as
described in the Letter of Authorization
preclude adequate aerial surveillance,
detonation must not occur until
conditions improve sufficiently for
aerial surveillance to be undertaken.

(5) If post-test surveys determine that
an injurious or lethal take of a marine
mammal has occurred, the test
procedure and the monitoring methods
must be reviewed and appropriate
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changes must be made prior to
conducting the next detonation.

§216.154 Prohibitions.

Notwithstanding takings authorized
by §216.151(b) and by a Letter of
Authorization issued under § 216.106,
the following activities are prohibited:

(a) The taking of a marine mammal
that is other than unintentional.

(b) The violation of, or failure to
comply with, the terms, conditions, and
requirements of this part or a Letter of
Authorization issued under § 216.106.

(c) The incidental taking of any
marine mammal of a species not
specified in this subpart.

§216.155 Requirements for monitoring
and reporting.

(a) The holder of the Letter of
Authorization is required to cooperate
with the National Marine Fisheries
Service and any other Federal, state or
local agency monitoring the impacts of
the activity on marine mammals. The
holder must notify the appropriate
Regional Director at least 2 weeks prior
to activities involving the detonation of
explosives in order to satisfy paragraph
(f) of this section.

(b) The holder of the Letter of
Authorization must designate qualified
on-site individuals, as specified in the
Letter of Authorization, to record the
effects of explosives detonation on
marine mammals that inhabit the
Atlantic Ocean test area.

(c) The test area must be surveyed by
marine mammal biologists and other
trained individuals, and the marine
mammal populations monitored, 48-72
hours prior to a scheduled detonation,
on the day of detonation, and for a
period of time specified in the Letter of
Authorization after each detonation.
Monitoring shall include, but not
necessarily be limited to, aerial and
acoustic surveillance sufficient to
ensure that no marine mammals are
within the designated safety zone nor
are likely to enter the designated safety
zone prior to or at the time of
detonation.

(d) Under the direction of a certified
marine mammal veterinarian,
examination and recovery of any dead
or injured marine mammals will be
conducted. Necropsies will be
performed and tissue samples taken
from any dead animals. After
completion of the necropsy, animals not
retained for shoreside examination will
be tagged and returned to the sea. The
occurrence of live marine mammals will
also be documented.

(e) Activities related to the monitoring
described in paragraphs (c) and (d) of
this section, or in the Letter of

Authorization issued under § 216.106,
including the retention of marine
mammals, may be conducted without
the need for a separate scientific
research permit. The use of retained
marine mammals for scientific research
other than shoreside examination must
be authorized pursuant to subpart D of
this part.

(f) In coordination and compliance
with appropriate Navy regulations, at its
discretion, the National Marine
Fisheries Service may place an observer
on any ship or aircraft involved in
marine mammal reconnaissance, or
monitoring either prior to, during, or
after explosives detonation in order to
monitor the impact on marine
mammals.

(g) A final report must be submitted
to the Director, Office of Protected
Resources, no later than 120 days after
completion of shock testing the USS
WINSTON S. CHURCHILL. This report
must contain the following information:

(1) Date and time of all detonations
conducted under the Letter of
Authorization.

(2) A description of all pre-detonation
and post-detonation activities related to
mitigating and monitoring the effects of
explosives detonation on marine
mammal populations.

(3) Results of the monitoring program,
including numbers by species/stock of
any marine mammals noted injured or
killed as a result of the detonation and
numbers that may have been harassed
due to presence within the designated
safety zone.

(4) Results of coordination with
coastal marine mammal/sea turtle
stranding networks.

§216.156 Modifications to the Letter of
Authorization.

(a) In addition to complying with the
provisions of § 216.106, except as
provided in paragraph (b) of this
section, no substantive modification,
including withdrawal or suspension, to
the Letter of Authorization issued
pursuant to § 216.106 and subject to the
provisions of this subpart shall be made
until after notice and an opportunity for
public comment.

(b) If the Assistant Administrator
determines that an emergency exists
that poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in § 216.151(b), or
that significantly and detrimentally
alters the scheduling of explosives
detonation within the area specified in
§216.151(a), the Letter of Authorization
issued pursuant to § 216.106 may be
substantively modified without prior
notification and an opportunity for
public comment. Notification will be

published in the Federal Register
subsequent to the action.

[FR Doc. 01-11161 Filed 4-30-01; 3:38 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 600 and 660

[Docket No. 001226367-0367-01; I.D.
121500E]

Fisheries off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Annual
Specifications and Management
Measures; Corrections; Trip Limit
Adjustments

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Trip limit adjustments;
correction to the 2001 specifications;
fishing restrictions for the Pacific Coast
groundfish fishery; request for
comments.

SUMMARY: NMFS announces changes in
the following trip limits for the Pacific
Coast groundfish fisheries north and
south of 40°10' N. lat.: limited entry
trawl for flatfish north, limited entry
fixed gear and open access for minor
nearshore rockfish north, open access
for minor nearshore rockfish south, and
open access for yellowtail rockfish taken
with salmon troll gear. These actions,
which are authorized by the Pacific
Coast Groundfish Fishery Management
Plan (FMP) are intended to help the
fisheries achieve optimum yield (OY)
while protecting overfished and
depleted stocks. This document also
contains corrections relating to the
lingcod and boccacio OYs, which were
initially announced in the annual
specifications and management
measures that were published on
January 11, 2001.

DATES: Changes to management
measures are effective 0001 hours (local
time) May 1, 2001, unless modified,
superseded, or rescinded. These
changes are effective until the effective
date of the 2002 annual specifications
and management measures for the
Pacific Coast groundfish fishery, which
will be published in the Federal
Register. Comments on this rule will be
accepted through May 21, 2001.
ADDRESSES: Submit comments to Donna
Darm, Acting Administrator, Northwest
Region (Regional Administrator), NMFS,
7600 Sand Point Way N.E., Bldg. 1,
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Seattle, WA 98115-0070; or Rebecca
Lent, Administrator, Southwest Region,
NMFS, 501 West Ocean Blvd., Suite
4200, Long Beach, CA 90802-4213.

FOR FURTHER INFORMATION CONTACT:
Yvonne deReynier or Becky Renko,
Northwest Region, NMFS, 206-526—
6140.

SUPPLEMENTARY INFORMATION: The
following changes to current
management measures were
recommended by the Pacific Fishery
Management Council (Council,) in
consultation with the States of
Washington, Oregon, and California, at
its April 2-6, 2001, meeting in
Sacramento, CA. Pacific Coast
groundfish landings will be monitored
throughout the year, and further
adjustments to the trip limits will be
made as necessary to stay within the
OYs and allocations announced in the
annual specifications and management
measures for the groundfish fishery,
published in the Federal Register at 66
FR 2338, (January 11, 2001), as amended
at 66 FR 10211, (February 14, 2001), and
at 66 FR 18409, (April 9, 2001).

Limited Entry Trawl Gear Limits for
Flatfish North of 40°10' N. Lat.

A preliminary examination of trawl
fleet tow locations from vessel logbook
data for May to October 2000 indicates
that the fleet has relocated arrowtooth
flounder and other flatfish trawl
activities away from areas of high
canary bycatch. Based on this
preliminary examination, the Council
recommended increasing previously
announced limits for flatfish other than
Dover sole. The per month limit for all
flatfish except Dover sole taken with a
small footrope trawl gear for the May to
October period was previously
announced as 30,000 1b (13,608 kg). For
the May to June period, the limit will be
increased to a 50,000-1b (22,680 kg) per
month limit for all flatfish except Dover
sole, of which no more than 15,000 1b
(6,804 kg) may be petrale sole and no
more than 10,000 (4,536 kg) may be
arrowtooth flounder. For the July to
October period, the per month limit for
all flatfish except Dover sole taken with
a small footrope trawl gear will be
30,000 1b (13,608 kg) as previously
announced.

With respect to the incidental catch of
canary rockfish, this limit change is
more conservative than the previously
announced limit that allowed up to
30,000 lb (13,608 kg) of petrale sole or
arrowtooth flounder to be landed. Trawl
vessels are more likely to encounter
canary rockfish when targeting petrale
sole and arrowtooth flounder than other
flatfish species. Lowering the limits for

petrale sole and arrowtooth flounder are
expected to reduce opportunities for
vessels to take canary rockfish.

The per trip limit for arrowtooth
flounder taken with large footrope trawl
gear during the January to April periods
has been at 20,000 1b (9,072 kg) and was
to be reduced to 5,000 1b (2,268 kg) for
the May to October period. To provide
additional opportunity to harvest
arrowtooth flounder and to encourage
the harvest of Dover sole on the slope
during the month of May, the large
footrope trawl allowance for arrowtooth
flounder will be set at 15,000 1b (6,804
kg) per trip for May. For the June to
October period, the arrowtooth flounder
limit will be reduced to 5,000 1b (2,268
kg) per trip as previously announced.

Limited Entry Fixed Gear and Open
Access Minor Nearshore Rockfish
North of 40°10' N. Lat.

During the 2000 fishery, more than 50
percent of the available commercial
allocations of northern minor nearshore
rockfish went unharvested. The limited
entry fleet took only 19 percent of its
minor nearshore rockfish allocation in
2000, while the open access fishery took
approximately 74 percent of its
allocation. The best available
information at the April Council
meeting indicated that limited entry
fisheries north of 40°10’ N. lat. had
landed 4.3 percent of the minor
nearshore rockfish available to the
fishery, and that open access fisheries
had landed 6.6 percent of their minor
nearshore rockfish allocation through
February 2001.

Most ﬁmited entry fixed gear vessels
tend to use open access vertical hook-
and-line gear to catch these species, but
when using open access gear, they are
constrained by the lower open access
limits. Operating under open access
limits has slowed the pace of harvest by
limited entry vessels. The current
limited entry fixed gear limit for minor
nearshore rockfish north is 10,000 1b
(4,536 kg) per 2-month period, no more
than 4,000 1b (1,814 kg) of which may
be species other than black or blue
rockfish. The current open access limit
for minor nearshore rockfish north is
3,000 1b (1,361 kg) per 2—month period,
no more than 900 1b (408 kg) of which
may be species other than black or blue
rockfish.

To provide greater access to the
allowable harvest levels, the Council
recommended applying similar limits to
both the limted entry fixed gear and
open access portions of the fishery. To
provide benefits to both segments of the
fishery, without adversely affecting
either group, and to reduce the risk of
an early open access closure, the

Council also recommended managing
the limited entry and open access
nearshore rockfish allocations
collectively in 2001. For the May to
December period, the limited entry
fixed gear limit for minor nearshore
rockfish north will be reduced to 7,000
1b (3,175 kg) per 2-month period, no
more than 4,000 1b (1,814 kg) of which
may be species other than black or blue
rockfish. The current open access limit
for minor nearshore rockfish north will
be increased to 7,000 1b (3,175 kg) per
2—month period, no more than 900 1b
(408 kg) of which may be species other
than black or blue rockfish. Maintaining
the current limits of species other that
black or blue rockfish is intended to
prevent excess harvest of species
commonly associated with the live-fish
fishery.

Open Access Fishery for Minor
Nearshore Rockfish South of 40°10' N.
Lat.

The best available information at the
April Council meeting indicated that
24.4 percent of the open access minor
nearshore rockfish allocation south of
40 010’ N. lat. fishery had been taken
through February 2001. To slow the
pace of the fishery and to ensure an
open season in late fall when the
markets are most desirable, the Council
recommended reducing the cumulative
limits. The 2-month cumulative limit for
the fishery south of 340 27’ N. lat. was
previously announced as 1,800 b (816
kg) for the March to December period.
This limit will be reduced to 1,200 1b
(544 kg) per 2 months. The 2-month
cumulative limit for the fishery
occurring between 40°10' N. lat. and 340
27' N. lat. was previously announced as
1,800 b (816 kg) shoreward of the 20
fathom depth contour for the May to
June period. This limit will be reduced
to 1,200 1b (544 kg) per 2 months
shoreward of the 20 fathom depth
contour for the May to June period;
otherwise, this area is closed to
nearshore rockfish until July 1, 2001.
For the July to December period, the 2—
month cumulative limit for the fishery
occurring south of 40°10' N. lat. will be
reduced from the previously announced
1,800 1b (816 kg) to 1,200 1b (544 kg).

Open Access for Yellowtail Rockfish
Taken With Salmon Troll Gear North of
40°10' N. Lat.

During the April Council meeting,
Washington State salmon troll fishers
requested that the Council consider
increased monthly limits for yellowtail
rockfish taken in the open access fishery
north of 40°10' N. lat. by vessels fishing
for salmon with troll gear. Yellowtail
rockfish is believed to be at 63 percent
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of its unfished biomass, and is therefore
considered to be a healthy stock.
Management measures aimed at
protecting canary rockfish, which are
often caught in association with
yellowtail rockfish, have reduced the
catch opportunity for yellowtail
rockfish. Therefore, a portion of the
yellowtail rockfish allocation is
expected to be unharvested during the
2001 fishing year, as was the case in
2000.

The open access 1-month cumulative
limit for yellowtail rockfish north is 100
1b (45 kg) for the January to December
period. Analysis of landings data from
1997 to 1999, when yellowtail rockfish
trip limits were higher, shows that an
average of 50-75 1b (22.08-35.02 kg) per
trip of yellowtail rockfish were landed
by salmon troll vessels. Although the
vast majority of deliveries contained no
yellowtail rockfish, many individual
trips contained more than 100 lb (45 kg).
Correlations between yellowtail and
canary rockfish were also examined,
and it was found that there was not a
particularly strong correlation between
the two species when taken with salmon
troll gear.

To allow the open access yellowtail
rockfish allocation to be fully utilized
while still protecting canary rockfish,
the Council recommended that a
monthly cumulative limit of 300 1b (136
kg) be established specifically for the
salmon troll fishery. If a vessel fishes
with more than one open access gear
type, then this limit cannot be added to
the general 100 lb (45 kg) per month

open access limit. The Council believes
that allowing existing yellowtail bycatch
taken with salmon troll gear to b+e
landed will not provide an additional
incentive for salmon trollers to target
yellowtail rockfish, thereby placing
canary rockfish at a greater risk.

To prevent individuals who do not
routinely catch much yellowtail
rockfish with salmon from making trips
to specifically target on yellowtail,
vessels would be restricted from landing
yellowtail (round weight) in amounts
greater than one half the weight of the
salmon (dressed weight) being landed.

Corrections to Lingcod and Boccacio
Specifications

The 2001 fishery specifications and
management measures for the Pacific
Coast groundfish FMP were published
in the Federal Register on January 11,
2001 (66 FR 2338). The specifications
contained errors in the assumed discard
rates for lingcod and boccacio that
require correction. At the November
2000 Council meeting, the open access
and limited entry landed catch targets
for lingcod and boccacio that were
presented to the Council did not include
the discard deductions. The Council
recommended that the oversight be
corrected. A 16—percent discard
adjustment will be made for boccacio
and a 20—percent discard adjustment
will be made for lingcod.

Corrections

In the annual specification and
management measures published in the

Federal Register at 66 FR 2338 (January
11, 2001), make the following
corrections:

1. On page 2343, Table 1a, in footnote
b/, the last sentence is corrected to read
as follows: “The assumed discard rate in
the limited entry fishery is 20 percent,
resulting in a limited entry landed catch
target of 163 mt. The open access landed
catch target remains at 48 mt.”

2. On page 2345, Table 1a, in footnote
n/ the last sentence is corrected to read
as follows: “The assumed discard rate is
16 percent, resulting in a limited entry
landed catch target of 24 mt and an
open access landed catch target of 19
mt.”

NMFS Actions

For the reasons stated here, NMFS
concurs with the Council’s
recommendations and announces the
following changes to the 2001 annual
management measures (66 FR 2338,
January 11, 2001, as amended at 66 FR
10211 February 14, 2001, and at 66 FR
18409 April 9, 2001) to read as follows:

1. In Section IV, under B. Limited
Entry Fishery Tables 3 and 4 are revised;
in Section IV, under C. Trip Limits in
the Open Access Fishery, Table 5 is
revised; and in Section IV, under C.
paragraph(5) is revised to read as
follows:

IV. NMFS Actions
B. Limited Entry Fishery

* * * * *

BILLING CODE 3510-22-S
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Table 3. 2001 Trip Limits ¥ and Gear Requirements ? for Limited Entry Trawl Gear
Read Section IV.A. NMFS Actions before using this table.

line ~Species/groups

JAN-FEB

MAR-APR ]

MAY-JUN T JUL-AUG SEP-OCT

NOV-DEC

~ T Minor slope rockfish
2 North
3 South

1,500'Ib/ 2 months
14,000 Ib/ 2 months

1,500 Ib/ 2 months
14,000 Ib/ 2’ months

71,500 Ib/ 2 months
14,000 Ib/ 2 months

4 Splitnose - South

8,500 167 Zmonths

74,000 67 2 months

4,000 b/ 2 months

5 Pacific ocean perch” 71,500 To/ month 2,500 b/ month 1,500 o/ month

6 DTS complex - North

7~ Sablefish 5,000 b7 2 months © 14,000 16/ 2’ months ™ | 5,0001b/ 2 months
8 " Longspine thornyhead |~ 6,000 Ib/ 2’ months ~6,0001b/2’months ~ 6,000 Ib/ 2 months

9~ Shortspine thornyhead

10 ~ Dover sole

“71,500 Ib/ 2 months’

T 65,0000b/2months T |

~ 1,500 1b/ 2 months

20,0006/ 2months T |

1,500 Ib/ 2 months
720,000 b/ 2 months ™

11 DTS complex - South
12~ Sablefish T

8,000 Ib/"2 months

15 Dover sole

~| 35,000 Ib/ 2 months

76,0001b/2 months
1,500 1b/'2 months ™~

11,000'1b/ 2 months
76,0006/ 2months
~ 1,500 Ib/2 months

35,0001b/ 2’ months

~ 8,000 Ib/ 2 months
776,000 Ib/ 2 months
1,500 Ib/ 2 months

"35,000 Ib/ 2 months ™

16 Flatfish - North

17  Arrowtooth flounder

20,000 Ib/ trip

18 Petrale sole

No restriction

19 Rexsole

No limit

20 Al other flatfish ¥

small footrope, no limit; large
footrope, 1,000 Ib/ trip

Small footrope: May and June 50,000 Ib/ month for {

all flatfish except Dover sole of which no more than

15,000 Ib may be petrale sole and 10,000 Ib may be|-—

arrowtooth; July to October 30,000 Ib/ month for all
flatfish except Dover sole.

Large footrope: arrowtooth, 15,000 Ib/trip for May
and 5,000 Ibftrip for June to October; petrale sole,
prohibited; rex sole, included in all other flatfish; all

other flatfish, 1,000 Ib/ trip.

20,000 b/ trip

small footrope, no limit; large
footrope, 1,000 Ib/ trip

21 Flatfish - South

22  Arrowtooth flounder

20,000 Ib/ trip

small footrope, no limit;
large footrope, 5,000 Ib/ trip

20,000 Ib/ trip

23 Petrale sole

No restriction

No limit (small footrope required)

No restriction

24 Rex sole

No limit

25 All other flatfish ¥

small footrope, no limit; large footrope, 1,000 Ib/ trip

26 Whiting shoreside ¥

20,000 Ib/ trip

[

Primary Season

20,000 Ib/ trip

27 Use of small footrope bottom trawl™ or midwater trawl required for landing all of the following species:

28 Minor shelf rockfish

29~ North

300 Ib/ month

1,000 16/ month

300 Ib/ month

30 " South

500 b/ month

1,000 16/ month

500 Ib/ month

31 Canary rockfish

T00 16/ month

300 16/ month

100 Ib/ month

32 Widow rockfish

33 mid-water trawl 20,000 Ib/ 2 months 10,000 Ib/ 2 months rzr?c;gg?s‘b’ 2 l 10,000 b/ 2 months

34 small footrope trawl 1,000 b/ month

35 Yellowtail - North®

36  mid-water trawl 30,000 16/ 2 months 15,000 16/ 2 months 20,000 Ib/ 2 months
Without flatfish, 1,500 Ib/ month. As X‘";Ih‘:;" :i‘ﬁsr‘t' :"500 fof "I’,°”_m:
flafish bycatch, per trip imitis the | Without flafish, 1,500 16/ month. As flatfish [ 2Teh BYESISh, per .‘”ﬁt 'mf" >
sum of 3% (by weight) of allflatfsh | bycatch, per trip limit is the sum of 3% (by weight) | @ SV f 33% (v{tw“i'ﬁﬂ ) o da

37 small footrope trawl except arrowtooth flounder, plus | of all flatfish except arrowtooth flounder, plus 10% atfish except arrowtooth flounder,

10% (by weight) of arrowtooth
flounder, not to exceed 2,500 Ib/ trip
and 30,000 Ib/ 2 months.

(by weight) of arrowtooth flounder, not to exceed
7,500 Ib/ trip and not to exceed 15,000 Ib/ 2 months.

plus 10% (by weight) of
arrowtooth flounder, not to exceed
2,500 Ib/ trip and 20,000 Ib/ 2
months

38 Bocaccio - South™ 300 67 month 500 167 month 300 b/ month

39 Chilipepper - South®

40  mid-water trawl 25,000 b7 2 months

41~ small footrope trawl 7,500 b/ 2 months "'
42 Cowcod Retention is Prohibited

43 Minor nearshore rockfish

44 North ~ 7200 Ib/ month

45 South ~ 200 Ib/ month

46 Lingcod”
7 Trip imits apply coastwide U

No retention 400 o/ month
€55 otherwise specified. "Norh" means “Tat. 1o the U.S.-Canada border.

No retention

"South" means 40°10' N. lat. To the U.S.-Mexico border. 40°10' N. lat is about 20 nm south of Cape Mendocino, CA.

2/ Gear requirements and prohibitions are explained at paragraph IV.A.(14)

3/ "Other" flatfish means all flatfish at 50 CFR 660.302 except those in this Table 3 with a trip limit.

4/ The whiting "per trip" limit in the Eureka area inside 100 fm is 10,000 Ib/ trip throughout the year. See IV.B.(3)(c).
The 20,000 Ib/ trip limit applies before and after the primary season.

5/ Small footrope trawl means a bottom trawl net with a footrope no larger than 8 inches (20 cm) in diameter.
Midwater gear also may be used; the footrope must be bare. See paragraph IV.A. (14).

6/ Yellowtail rockfish and POP in the south, and bocaccio, and chilipepper rockfishes in the north are
included in the trip limits for minor shelf rockfish in the appropriate area (Table 2).

7/ The size limit for lingcod is 24 inches (61 cm) total length.

To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram.
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Table 4. 2001 Trip Limits" for Limited Entry Fixed Gear
Read Section IV.A. NMFS Actions before using this table.
| MAR-APKR MAY-JUN | JUL-AUG SEP-OCT

Iine ~Species/groups JAN-FEB NOV-DECT

7 Minor slope rockfish

2 North
3 South

TT150016/ 2 months T
714,000 16/ 2 months T
14,000 b/ 2 months

| 1,500'16/2 months

1,500 16/ 2 months
’ 14,000'15/ 2" months

"~ 14,000 1b7 2 months™

4 Splitnose - South

8,500 b7 Zmonths

4,000 16/ 2 months

5 Pacific ocean perch 5/

1,500 167 month

2,500 o/ month

1,500 b/ month

6 Sablefish

7 North of 36° N. lat.

8 South of 36°N. lat.

9 Tongspine thornyhead
10 Shortspine thornyhead
11 Dover sole
12 North
13 " South
14 Flatfish - North
15 Arrowtooth flounder

16 ~ Petralesole

30016/ day, 2,700 Ib/ 2 months T T
77350 Ib/ day, or I Tanding per week of up to 1,050 Ib

6,000 16/ 2 months ] 6,000 1B/ 2 months

1,500 1672 months I 1,500 1672 months

[ 6,000 1b/ 2 months
] 1,500 1672 months

720,000 Ib/ 2 months
T 7 35,000'1b/ 2 months

20,000 1b/ 2 months
~['35,000 1b/2 months

65,000'1b/2 months
T | T 35,0001b/2months T

——| 30,000 Ib/ month for all flatfish except

~77720,000 Ib/trip
7 No restriction”

~ 20,000 Ib/ trip
~ Norestriction ™~

17 "~ Rex sol No limit B Dover sole No Timit

18 ~ All other flatfish 2/ No limit  Nolimit
19 Flatfish - South

20 ~Arrowtooth flounder 20,0001/ trip | No Tirmil [ 20,0001b7trip
21~ Petrale sole No Timit

22 ~ Rex sole No Timit

23 All other flatfish 2/ N T No limit T o T
24 Whiting 37 20,000 1o/ trip [ Primary Season [ 20,000 T/ trip
25 Minor shelf rockfish

26 " North 300 b/ month ] 1,000 16/ month [ ~300 Ib/ month ™
27 ~ South

28 40°10' - 34°27' N. lat. 500 Ib/ month CLOSED 4/

a0 _SeaT Nt e CoE I 1,000 Ib/ month I 500 Ib/ month
30 Canary rockfish

31~ North 10016/ month ] 300167 month j 100 16/ month
32 " South

33 40°10' - 34°27' N. lat. 100 Ib/ month | CLOSED 4/ |

34 " South of 34°27' N. lat. CLOSED 4/ | 100 1/ month | 300 Ib/ month l 100 Ib/ month
35 Widow rockfish

36  North 3,000 Ib/ month

37 South

38 40°10' - 34°27' N. lat. 3,000 Ib/ month [ CLOSED 4/ ] 3,000 Ib/ month

39 South of 34°27' N. lat. CLOSED 4/ | 3,000 Ib/ month

40 Yellowtail - North 5/
41 Bocaccio - South 57

1,500 Ib/ month

42 40°10" - 34°27' N. lat. 300 Ib/ month | CLOSED 4/ |
Ib/ th Ib/
43" South of 3427 N. lat, CLOSED4 | 30016/ month |  500!b/mon 300 o/ month
44 Thilipepper - South 5/
45 40°10' - 34°27' N. lat. 2,500 Ib/ month | CLOSED 4/

2,500 Ib/ month

CLOSED 4/ 2,500 1b/ month

CLOSED 47 - All Retention is Prohibited

46  South of 34°27' N. lat.
47 Cowcod
48 Minor nearshore rockfish

10,000 Ib/ 2 months, no more than 4,000 Ib of which may be|
species other than black or blue rockfish 6/

49  North
50 ~South

7,000 Ib/ 2 months, no more than 4,000 Ib of which may be species other than black or blue rockfish 6/

Shoreward of 20 ftm depth: 2,000 Ib/ 2

51 40°10' - 34°27' N. lat. 2,000 Ib/ 2 months CLOSED 4/

months, otherwise CLOSED 4/

2,000 Ib/ 2 months

Shoreward of 20 ftm depth: 2,000 Ib/ 2

52 South of 34°27' N. lat. 2,000 Ib/ 2 months

53 Tingcod 77

months, otherwise CLOSED 4/

54~ North T CLOSED 47~ | 400 16/ month | CLOSED 4/
55 South T
56 40°10'- 34°27'N. lat. CLOSED 4/ ~ | 4001b/month [ CLOSED 4/
57 _ South of 34°27' N. lat. CLOSED 4/ | 400 b/ month |~ CLOSED 4/

1/ Trip limits apply coastwide unless otherwise specified. "North” means 40°10' N. lat. To the U.S.-Canada border.
"South" means 40°10' N. lat. To the U.S.-Mexico border. 40°10' N. lat is about 20 nm south of Cape Mendocino, CA.

2/ "Other flatfish” means all flatfish at 50 CFR 660.302 except those in this Table 4 with a trip limit.

3/ The whiting "per trip" limit in the Eureka area inside 100 fm is 10,000 Ib/ trip throughout the year. See IV.B.(3)(c).

4/ Closed means that it is prohibited to take and retain, possess, or land the designated species in the time or area indicated. See IV.A.(7).
in the time or area indicated. See IV.A.(7).

5/ Yellowtail rockfish and POP in the south, and bocaccio, and chilipepper rockfishes in the north are
included in the trip limits for minor shelf rockfish in the appropriate area (Table 2).

6/ The "per trip" limit for black rockfish off Washington also applies. See paragraph IV.B.(4).

7/ The size limit for lingcod is 24 inches (61 cm) in the north, and 26 inches (66 cm) in the south, total length

To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram.
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C. Trip limits in the Open Access

Fishery
* * * * *
Table 5. 2001 Trip Limits" for Open Access Gears
Read Section IV.A. NMFS Actions before using this table.
Exceptions for exempted gears at Section IV.C.
Iine Species/groups JAN-FEB ] MAR-APR [ MAY-JUN ] JUL-AUG  SEP-OCI l NOV-DEC
7 Minor slope rockfish
2 North 500 Ib/ 2 months }
3 South 5,000 Ib/2'months T
4 Splitnose - South 200 b7 month
5 Pacific ocean perch 4/ T00 167 month
6 Sablefish
7 North of 36° N. lat. - - 7300 Ib/ day, 2,700 Ib/ 2 months o
8 South of 36°N.lat. 350 Ib/ day
9 Thornyheads {Tongspine and shortspine combined)
10 “Northof 34°27'N.lat. | ' CLOSED 3/ -- Retentionis Prohibited T -
11~ South of 34°27'N.lat. T 5016/ day, no more than 2,000 Ib/2 months o
12 "‘Arrowtooth 200 16/ month
13 Dover sole (included in "other™ flaffish Timif)
14 Petrale sole (included in "other" flatfish imit)
15 Nearshore flatfish (included in "other™ flatfish Timif)
16 "Other" flatfish 2/ 300 Ib/ month
17 Whiting 300 167 month
18 Minor shelf rockfish
19 ~ North T 10016/ month
20 South T } o
21 40°10' - 34°27' N. lat. 2000/ month | CLOSED 3/ | B 200 b/ month
22 South of 34°27' N. lat. CLOSED 3/ | 200 b/ month |
23 Canary rockfish
24 North 50 Ib/ month
25~ South -
26 40°10' - 34°27' N. lat. 50 Ib/ month | CLOSED 3/ ] 50 Ib/ month
27 South of 34°27' N. lat. CLOSED 3/ [ 50 Ib/ month I
28 Widow rockfish
29  North 3,000 b/ month
30  South
31 40°10' - 34°27' N. lat. 3,000 Ib/ month CLOSED 3/
3,000 Ib/month
32 South of 34°27' N. lat. CLOSED 3/ 3,000 Ib/ month
33 Yellowtail - North 47 87 700 167 month
34 Bocaccio - South 47
35 40°10' - 34°27' N. lat. 200 Ib/ month l CLOSED 3/ ] 200 Ib/ month
36 South of 34°27' N. lat. CLOSED 3/ | 200 b/ month |
37 Chilipepper - South 47
38 40°10' - 34°27' N. lat. 2,500 Ib/ month CLOSED 3/
2,500 Ib/ month
39  South of 34°27' N. lat. CLOSED 3/ 2,500 Ib/ month
40 Cowcod Closed 37 -- Retention is Prohibited
41 Minor nearshore rockfish
3,000 167 2 months, no more than 300 1b of
42 North 6/ which may be species other than black or blue | 7,000 ib/ 2 months, no more than 900 Ib of which may be species other than black or blue rockfish 5/
rockfish 5/
43 South
T Shoreward of 20 ftm
44 40°10'-34°27'N.1at. | 18001/ 2months | CLOSED 3/| SePit 1200 B2
CLOSED 3/
Shoreward of 20 ftm 1,200 b/ 2 months
45 southofsa2rNat | pll CLE | Tnoane | 1200 2montns
CLOSED 3/
46 Tingcod 77
47~ North CLOSED 3/ | 400 16/ month | CLOSED ¥ B
48 South
49 40°10" - 34°27' N. lat. CLOSED 3%/ 400 Ib/ month CLOSED 3/
50 South of 34°27' N. lat. CLOSED3 | 400 Ib/ month CLOSED 3/
1/ Trip limits apply coastwide unless otherwise specified. "North" means 40°10' N lat to the U.S. - Canada border
"South" means 40°10' N lat to the U.S.-Mexico border. 40°10' N lat is about 20 nm south of Cape Mendocino, CA.
2/ "Other flatfish" means all flatfish at 50 CFR 660.302 except those in this Table 4 with a trip limit.
3/ Closed means that it is prohibited to take, retain, possess, or land the designated species in the time or
area indicated. (See IV.A. (7).)
4/ Yellowtail rockfish and POP in the south, and bocaccio, and chilipepper rockfishes in the north are included
in the trip limits for minor shelf rockfish in the appropriate area (Table 2).
5/ The "per trip" limit for black rockfish off Washington also applies. See paragraph IV.B.(4).
6/ See IV.C.(4) for limits specific to Pacific City, Oregon.
7/ The size limit for lingcod is 24 inches (61 cm) in the north, and 26 inches (66 cm) in the south, total length.
8/ See IV.C.(5) for limits specific to the salmon troll fishery.
* * * * *
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(5) Groundfish taken with troll gear by
vessels engaged in fishing for salmon
north of 40° 10' N. lat.(a) The
cumulative limit for yellowtail rockfish
in the open access fishery is 100 1b (45
kg) per month. If a vessel has reached
its 100 1b (45 kg) yellowtail cumulative
limit, up to 200 1b (91 kg) per month of
additional yellowtail rockfish may be
taken and retained, possessed or landed,
providing the following conditions are
met: in any trip in which salmon troll
gear, as defined at 50 CFR 660.402, is
used to take and land yellowtail
rockfish and, no more than one 1b (.45
kg) of yellowtail rockfish (round weight)
is landed for every two lbs (.91 kg) of
salmon landed (dressed weight).
Dressed weight for purposes of this
paragraph is the weight of salmon that
is recorded on the State fish ticket and
is salmon with the entrails removed,
from which the head and gills may or
may not have been removed.

(b) The trip limits in Table 5 apply to
all other groundfish taken with troll gear

by vessels fishing for salmon.

Classification

These actions are authorized by the
regulations implementing the FMP and
the annual specifications and
management measures published at 66
FR 2369 (January 11, 2001) and are
based on the most recent data available.

NMEFS finds good cause to waive the
requirement to provide prior notice and
comment on this action pursuant to 5
U.S.C. 553(b)(B), because providing
prior notice and opportunity for
comment would be impracticable. It
would be impracticable because the
cumulative limit period begins on May
1, 2001, and affording additional notice
and opportunity for public comment
would impede the due and timely
execution of the agency’s function of
managing fisheries to achieve OY.
Increases to trip limits relieve burdens
on the public and decreases to trip
limits must be implemented in a timely
manner to stretch the season as long as
possible through the year. In addition,
the affected public had the opportunity
to comment on these actions at the April
2-6, 2001 Council meeting. This action
should be implemented before the
beginning of the cumulative trip limit
period to avoid confusion and to
provide fishers the opportunity to
achieve the trip limits. For these
reasons, good cause also exists to waive
the 30-day delay in effectiveness under
5 U.S.C. 553(d)(3).

These actions are taken under the
authority of 50 CFR 660.323(b)(1), and
are exempt from review under Executive
Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 30, 2001.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-11297 Filed 5-1-01; 4:48 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 010319071-1103-02; I.D.
030101H]

RIN 0648-AN71

Fisheries of the Northeastern United
States; Spiny Dogfish Fishery; 2001
Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; final specifications.

SUMMARY: NMF'S issues final
specifications for the 2001 spiny dogfish
fishery (May 1, 2001, through April 30,
2002). This final rule establishes a
commercial quota and possession limits
for the 2001 fishing year to address
overfishing of the spiny dogfish
resource. In addition, the current trip
limits are modified to be possession
limits, specified as the maximum
amount allowed to be landed within any
one 24-hour period (per-calendar-day
possession limit). The intent of this
action is to comply with implementing
regulations for the Fishery Management
Plan for the Spiny Dogfish Fishery
(FMP), which require NMFS to impose
measures for each upcoming fishing
year that will prevent overfishing of this
fishery.

DATES: The 2001 annual commercial
quota is effective from May 1, 2001, to
April 30, 2002. The amendments to
§§648.14(aa)(7), 648.230(d)(1),
648.235(a), and 648.235(b) are effective
May 1, 2001.

ADDRESSES: Copies of supporting
documents used by the Spiny Dogfish
Monitoring Committee (Monitoring
Committee), the Regulatory Impact
Review (RIR), the Final Regulatory
Flexibility Analysis (FRFA) contained
within the RIR, and the Environmental
Assessment (EA) are available from the
Northeast Regional Office, National
Marine Fisheries Service, One
Blackburn Drive, Gloucester, MA
01930-2298. The EA/RIR/FRFA is also

accessible via the Internet at http:/
www.nero.gov/ro/doc/nr.htm.

FOR FURTHER INFORMATION CONTACT:
Richard A. Pearson, Fishery Policy
Analyst, (978)281-9279, fax (978)281—
9135, e-mail rick.a.pearson@noaa.gov.

SUPPLEMENTARY INFORMATION: A
proposed rule for this action was
published in the Federal Register on
March 30, 2001, (66 FR 17391). The
comment period closed on April 14,
2001.

Background

The FMP was developed jointly by
the Mid-Atlantic Fishery Management
Council (MAFMC) and the New England
Fishery Management Council (NEFMC)
(Councils). The implementing
regulations for the FMP are found at 50
CFR part 648, subpart L.

Pursuant to 50 CFR 648.230, the
Administrator, Northeast Region, NMFS
(Regional Administrator), imposes
measures for each fishing year designed
to ensure that the target fishing
mortality rate (F) for the fishing year, as
specified in the FMP, is not exceeded.
The target F for fishing year 2001 and
the management measures (i.e., semi-
annual commercial quota and
possession limits) for that year are
summarized here. Detailed background
information regarding the development
of the specifications for the 2001 spiny
dogfish fishing year was provided in the
preamble to the proposed specifications
(66 FR 17391, March 30, 2001) and is
not repeated here.

Annual Commercial Quota

The FMP specifies a target F of 0.03
for 2001, to be attained through a
commercial quota and possibly other
management measures. This final rule
establishes a 2001 fishing year
commercial quota of 4 million 1b (1.81
million kg), allocated on a semi-annual
basis as follows: Quota Period 1 (May 1-
October 31) is allocated 57.9 percent of
the 4-million lb (1.81-million kg) quota,
or 2,316,000 Ib (1,050,512 kg); Quota
Period 2 (November 1-April 30) is
allocated 42.1 percent of the 4-million
Ib (1.81-million kg) quota, or 1,684,000
Ib (763,849 kg). This commercial quota
was recommended by the Spiny Dogfish
Monitoring Committee (Monitoring
Committee) to achieve the target F of
0.03, as required in the FMP for the
2001 fishing year. Although the
Monitoring Committee and the Councils
also recommended that an additional
500,000 1b (226,796 kg) be allocated for
experimental fishing projects, the FMP
and its implementing regulations do not
contain a provision to allow for the
allocation of such a set-aside quota for
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experimental fishing projects. It was
only through interim action by the
Secretary of Commerce that such a
provision was possible for the 2000
fishing year. Therefore, an additional
quota set-aside for experimental fishing
projects for 2001 is not contained in this
final rule.

Possession Limits

The Councils differed in their
possession limit recommendations.
During the rebuilding period, the
objective of the FMP is to rebuild the
mature female component of the spiny
dogfish stock to prevent possible
recruitment failure. This portion of the
stock, which is the primary spawning
biomass of the stock, has traditionally
been targeted by the directed spiny
dogfish fishery and, consequently, is
most in need of protection and
rebuilding. In order to discourage
directed fishing for spiny dogfish and to
allow dogfish caught incidentally in
other fisheries to be landed for the
entire quota period, the MAFMC
recommended per-calendar-day
possession limits of 600 1b (272 kg) for
Quota Period 1, and 300 Ib (136 kg) for
Quota Period 2. The NEFMC, however,
recommended a per-calendar-day
possession limit of 5,000 1b (2,268 kg)
for both quota periods.

A possession limit of 5,000 1b (2,268
kg) could facilitate a directed fishery for
spiny dogfish. NMFS believes that a
directed fishery is not advisable because
that fishery has traditionally targeted
mature females, due to their larger size
and higher value. The primary objective
of the FMP is to rebuild the mature
female component of the population. In
fact, both the disapproved rebuilding
target recommended by the Councils
and the rebuilding target supported by
the Spiny Dogfish Technical Committee
are based upon attaining a specified
level of abundance of adult female spiny
dogfish. To establish possession limits
through these specifications at levels
that facilitate a directed fishery on adult
female spiny dogfish would be
counterproductive. Therefore, this final
rule establishes per-calendar-day
possession limits of 600 1b (272 kg) and
300 1b (136 kg) for Quota Period 1 and
Quota Period 2, respectively, to allow
for the retention of spiny dogfish caught
incidentally in fisheries for other
species throughout the entire fishing
year, and to provide protection for adult
female spiny dogfish.

This final rule also changes the
current landing limits. The landing
limits are changed to be the maximum
amount of spiny dogfish that may be
possessed on board and landed in any
1 calendar day. The intent of this

change is to enhance at-sea enforcement
and to prohibit multiple landings of
spiny dogfish in any 1 day. This change
is consistent with recent changes in the
landing limits for several other Mid-
Atlantic fisheries (Loligo squid, scup,
and black sea bass).

Comments and Responses

Two comment letters were submitted
to NMFS during the comment period for
the proposed rule. One was submitted
on behalf of a commercial fishing
industry association and the other on
behalf of two conservation
organizations. These letters addressed
two main points: The level of the
commercial quota, and the 500,000-1b
(2,268-kg) quota set-aside for
experimental fisheries.

NMFS considered all comments
received during the comment period in
making its decision regarding the final
specifications and summarizes and
responds to these comments here.

Comment 1: One commenter stated
that the level of the proposed
commercial quota was too low because
it was based upon a fishing mortality
rate target (F=0.03) that is intended to
achieve what the commenter believes to
be an inappropriate biomass rebuilding
target. The commenter stated that the
current biomass rebuilding target is
incorrect and that NMFS has rejected
other more flexible alternatives
proposed by the Councils (167,000 mt in
2000; 180,000 mt in 1999). Further, the
commenter believes that achievement of
the rebuilding target in the FMP will
ultimately result in a record high total
level of abundance of spiny dogfish.

Response: The quota of 4.0 million 1b
(1.81 million kg) will achieve F=0.03 for
the 2001 fishing year, as required by the
FMP, and as recommended by the
Monitoring Committee. A higher quota
would be inconsistent with the FMP’s
approved rebuilding strategy and,
therefore, cannot be implemented by
NMFS.

Although the rebuilding strategy
contained in the FMP has been
approved, the FMP does not currently
have an approved biomass rebuilding
target. An adult female biomass
rebuilding target of 200,000 mt
(SSBmax) was determined by the
Council’s Joint Scientific and Statistical
Committee on January 19, 1999, to be
the most appropriate value for Bmsy
(the biomass that achieves maximum
sustainable yield), based on current
information. The Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) requires
rebuilding of overfished stocks to a level
that will achieve maximum sustainable
yield, based upon the best available

information. Therefore, NMFS could not
approve the adult female biomass
rebuilding target of 180,000 mt that was
recommended in the original
submission of the FMP by the Councils.
The Councils must, in the near future,
develop an amendment to the FMP to
establish an acceptable biomass
rebuilding target for spiny dogfish.
Some technical work has been done to
advance the discussion of this issue.
With regard to the commenter’s
assertion that the Agency rejected an
adult female biomass rebuilding target
of 167,000 mt, the Council has not
submitted such a recommendation to
the agency. The 167,000-mt biomass
rebuilding target was considered by the
Spiny Dogfish Technical Committee as
an adjusted figure that could reflect a
hypothesized increase in the area
covered by the NEFSC survey trawl, as
described at the March 6, 2000, meeting
of the Spiny Dogfish Technical
Committee. However, the Councils have
not yet determined if or how they will
utilize this information. As a result, no
new additional alternatives have been
recommended for further action.

NMFS noted in the final rule that
implemented the FMP (65 FR 1557,
January 11, 2000) that it considered
fully the concern that a 200,000-mt
adult female biomass rebuilding target
would result in a historically high total
level of abundance of spiny dogfish (see
Comment 22). In summary, the current
spiny dogfish age structure has been
seriously distorted by the selective
removal of mature females by the
fishery. The management measures in
the FMP, including the commercial
quota, reduce fishing mortality rates to
allow the total population to return to
equilibrium at a lower level of
abundance than that observed in 1999.
The preliminary projections in the FMP
indicated that the total long-term
biomass of a sustainable dogfish fishery
would be about 416,000 mt, which is
lower than the total 1999 biomass of
515,513 mt.

Comment 2: One commenter
supported a commercial quota of no
more than 4 million 1b (1.81 million kg),
but asserted that a 3-million 1b (1.36
million kg) quota would be more
appropriate, given the scientific advice
and rebuilding strategy outlined in the
FMP.

Response: The quota of 4.0 million 1b
(1.81 million kg) that NMFS is
establishing through these final
specifications is consistent with the
objective to achieve F=0.03 for the 2001
fishing year, as required by the FMP,
and as recommended by the Monitoring
Committee. The Monitoring Committee
initially calculated the yield projection
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at F=0.03 for 2001 to be about 3.5
million Ib (1.59 million kg) using a
mean estimated population size. After
considering the uncertainty and
variability in the population estimates
for spiny dogfish that were previously
described in the interim final rule (65
FR 25887, May 4, 2000), the Monitoring
Committee recommended a commercial
quota of 4 million lb (1.81 million kg).

Comment 3: One commenter urged
NMTFS to establish a 500,000-1b (2,268-
kg) quota set-aside for experimental
fishing projects. The commenter
indicated that a failure to do so would
delay the collection of additional
management and scientific information
and delay efforts by the fishing industry
to devise gear and fishing modifications
to harvest male spiny dogfish
exclusively.

Another commenter opposed the
establishment of a quota set-aside for
experimental projects. The commenter
mentioned that no projects were
submitted during the 2000 fishing year,
so justification for the additional
allocation this year is lacking. The
commenter wrote that any quota set-
aside should be deducted from the
overall 4-million Ib (1.81 million kg)
commercial quota.

Response: Although no proposals
were received in 2000 when the
provision was included as part of the
interim rule, industry members have
expressed some interest in investigating
alternative fishing methods for male-
only dogfish fisheries. A limited
experimental fishery was conducted for
this purpose in North Carolina state
waters. Both Councils proposed that
NMFS should allow for a set-aside quota
for 2001 and they analyzed the set-aside
quota in their submission. However,
there is currently no provision in the
FMP to allow the establishment of a set-
aside quota. The set-aside quota could
be implemented through an amendment
to the FMP if the Councils decide to
pursue this measure.

Changes From the Proposed Rule

The final rule contains a provision not
contained in the proposed rule. The
final rule revises §648.230(d)(1) to
correct a one-day error in the length of
the first allocation period to extend it
through October 31 rather than through
October 30.

Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

This action establishes annual quotas
and related management measures for
the spiny dogfish fishery, which are
used to control the harvest of spiny

dogfish and to restrict landings when
quotas are attained. This action must be
taken immediately upon the start of the
2001 fishing year on May 1, 2001, to
conserve this resource. It would be
impracticable to delay implementation
of the quota provisions, because doing
so would prevent NMFS from carrying
out its mandate to prevent overfishing of
the spiny dogfish resource. Therefore,
there is good cause under 5 U.S.C.
553(d)(3) to waive the 30-day delayed
effectiveness period for the
implementation of the 2001 spiny
dogfish quotas and related management
measures, including the possession
limit restrictions, which are needed to
enforce effectively the possession limits.
With respect to the change to
§648.230(d)(1), which merely corrects a
one-day error in the length of the first
allocation period, a delay in effective
date is unnecessary given that the one-
day extension occurs six months from
May 1.

NMFS and the MAFMC prepared a
FRFA for this action. A copy of the
FRFA is available from the Regional
Administrator (see ADDRESSES). The
preamble to the proposed specifications
included a detailed summary of the
analyses contained in the IRFA, which
is not repeated here. A summary of the
FRFA focusing upon the impacts of the
final measures follows:

A description of the reasons why this
action is being taken by the agency and
the objectives of this final rule are
explained in the preambles to the
proposed rule and this final rule. This
action does not contain any collection-
of-information, reporting,
recordkeeping, or other compliance
requirements. It does not duplicate,
overlap, or conflict with any other
Federal rules. There are no compliance
costs associated with this final rule.

Public Comments

There were no comments received in
reference to the Initial Regulatory
Flexibility Analysis (IRFA) description
of the expected impacts of the proposed
regulations on small entities.

Number of Small Entities

These measures potentially impact a
total of 596 vessels that reported (based
on vessel trip report data) spiny dogfish
landings to NMFS in 1999. However,
any of the 2,759 vessels that obtained
Federal spiny dogfish permits could
potentially be affected by the proposed
measures. Data for individual vessels
were not available from the 2000 fishing
year at the time of analysis.

Minimizing Significant Economic
Impact on Small Entities

In the IRFA, NMFS analyzed three
alternatives. The MAFMC alternative
(Alternative 1) included a commercial
quota of 4 million 1b (1,814 mt);
possession limits of 600 1b (272 kg)
during Quota Period 1 and 300 1b (136
kg) during Quota Period 2; and a
500,000-1b (2,268-kg) experimental
fishery quota. The NEFMC alternative
(Alternative 2) included a commercial
quota of 4 million 1b (1,814 mt); a
possession limit of 5,000 1b (2,268 kg)
for both quota periods; and a 500,000-
1b (2,268-kg) experimental quota.
Alternative 3 was no management
action.

In this final rule, NMFS is
implementing Alternative 1, without the
500,000-1b (2,268-kg) experimental
quota set-aside. This final rule also
modifies the trip limits to be possession
limits, with the additional provision
that these levels are the maximum
amount that may be landed in any
single calendar day. Although the spiny
dogfish quota set-aside of 500,000 lb
(2,268 kg) for experimental fisheries was
analyzed under the three alternatives in
the IRFA by the Councils, there is no
authority under the FMP to make such
an allocation.

The modification of the trip limits to
possession limits and the requirement
that these levels be set at the maximum
amount that may be landed in 1
calendar day will enhance at-sea
enforcement by prohibiting possession
of spiny dogfish on board a vessel in
excess of the specified levels, rather
than simply prohibiting landings in
excess of the specified levels.
Prohibiting multiple landings of spiny
dogfish in 1 day will prevent vessels
from landing excessive amounts when
spiny dogfish are in nearshore areas.
These changes are necessary to adhere
to the original intent of the trip limits
and to ensure that the conservation
objectives of the management measures
are not compromised. They are not
expected to result in any significant
economic impacts or differential
impacts on small entities. Such
measures should provide fair and equal
access of vessels to the spiny dogfish
quota.

The measures implemented by this
final rule are intended to minimize
economic impacts on small entities
while achieving the conservation goals
and objectives of the FMP and the
Magnuson-Stevens Act. The potential
change in overall revenues under the 4-
million lb (1,814-mt) quota was
evaluated relative to landings and
revenues derived during the 2000
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fishing year (6.7 million 1b (3,039 mt) of
landings, valued at $1,072 million). The
analysis assumed that the revenues of
the 596 vessels that landed spiny
dogfish in 1999 would be reduced
proportionately by the measures to be
implemented by this final rule for the
2001 fishing year. The reduction in
overall gross revenues to vessels was
estimated to be about $432,000, or about
$725 per vessel, compared to the 2000
fishing year. Of the 596 vessels, 36
would be expected to experience a
reduction in total gross revenues (all
species combined) of more than 5
percent as a result of the 2.7-million 1b
(1,224-mt) reduction from actual 2000
fishing year landings. This represents 6
percent of the vessels that landed spiny
dogfish in 1999. The remaining 560
vessels would be expected to experience
a reduction in total gross revenues of
less than 5 percent. Although revenues
would increase in the short-term
without a commercial quota (status-quo,
no-action alternative) as compared to
year 2000 spiny dogfish landings, long-
term revenues from an unregulated
fishery would continuously decline as
the stock size is further reduced, due to
continued overfishing.

Under the possession limits
implemented through this final rule, it
is projected that landings in Quota
Period 1 may reach the semi-annual
quota allocation (2,316,000 lb (1,050
mt)) before the close of Quota Period 1
on about July 24, 2001 (128 days into
the quota period) and that landings
during Quota Period 2 would not
achieve the full semi-annual quota
allocation (1,684,000 1b (764 mt)) by the
end of Quota Period 2 on April 30, 2002.
Therefore, landings for the entire 2001
fishing year are projected to reach only
2,930,663 1b (1,329 mt) of the entire 4-
million lb (1,814-mt) annual quota. This
translates to a reduction in spiny
dogfish trips of 21 percent for Quota
Period 1 and no reduction in the
amount of trips for Quota Period 2. The
analysis assumed that trips would be
eliminated to the extent that the
possession limits on spiny dogfish make
those trips unprofitable. However, the
analysis did not account for behavioral
changes by vessel operators, which
could impact the amount of landings.
These changes could not be analyzed.
Also, since vessels without Federal
permits (i.e., state-permitted vessels) are
not captured in the analysis, additional
landings are likely to occur.

The possession limits implemented
by this final rule were preferable to the
status quo alternative (no possession
limits) and the possession limit
recommendation under Alternative 2
(5,000 Ib (2,268 kg) for both quota

periods) because they achieve
conservation benefits consistent with
the objectives of the FMP and with the
Magnuson-Stevens Act, and provide
economic relief to small entities by
allowing landings of incidentally caught
spiny dogfish for the entire fishing year,
thereby possibly reducing discards. The
other two alternatives did not achieve
the conservation objectives of the FMP
and the Magnuson-Stevens Act, or, in
the case of Alternative 2, would
encourage a short, derby-style fishery
lasting approximately 41 days per quota
period, after which all landings of spiny
dogfish would be prohibited.

The impact of the final specifications
for the 2001 fishing year will be greatest
in Massachusetts, North Carolina,
Maryland, Maine, and New Jersey,
which accounted cumulatively for 90
percent of spiny dogfish landings from
1988 through 1997. The communities of
Wachapreague, VA, Plymouth, MA, and
Scituate, MA, have benefitted from
dogfish landings that made up 76
percent, 74 percent, and 21 percent,
respectively, of the value of all landed
fish, based on 1997 NMFS landings
data. Because these communities have
recently derived a relatively high
percentage of their fishing income from
spiny dogfish, they will be most
impacted by the commercial quota and
possession limits in the final
specifications. These impacts were also
experienced in the 2000 fishing year.
Two of these communities, Plymouth
and Scituate, MA, are suburban areas of
a large city (Boston) and are
substantially engaged in the businesses
of the metropolitan area. The other
community, Wachapreague, VA, has
significant fishing activities, but also
attracts retirees and tourism, and is
substantially dependent on these two
sectors for economic activity. The
analysis also concludes that small
vessels (25 to 49 ft (7.6 to 14.9 m))
constitute 91 percent of affected vessels
(those vessels experiencing a reduction
in revenues of greater than 5 percent)
under a 4-million 1b (1,814-mt)
commercial quota. However, if no action
is taken, communities benefitting from
dogfish landings would experience
greater lost revenues in the long term
due to stock collapse as a result of
allowing a directed fishery in the short
term.

A formal section 7 consultation under
the Endangered Species Act (ESA) was
reinitiated for the FMP by NMFS on
May 4, 2000, as a result of recent
entanglements of endangered and
threatened marine mammals and sea
turtles to determine whether this fishery
jeopardizes ESA-listed species. In a
biological opinion dated August 13,

1999, the Assistant Administrator for
Fisheries, NOAA, determined that
fishing activities conducted under the
FMP and its implementing regulations
may adversely affect but are not likely
to jeopardize the continued existence of
any endangered or threatened species
under the jurisdiction of NMFS or result
in the destruction or adverse
modification of right whale critical
habitat. For endangered whales, this
conclusion assumed the Atlantic Large
Whale Take Reduction Plan, as
implemented, would be effective at
reducing incidental mortality and
serious injury of the whales to
insignificant levels approaching zero
mortality and serious injury rate.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: April 30, 2001.
John Oliver,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §648.14, paragraph (aa)(7) is
added to read as follows:

8§648.14 Prohibitions.

* * * * *

(aa) * k%

(7) Possess more than the possessi/on
limit of spiny dogfish specified under
§648.235. The possession limit is the
maximum amount that may be landed
in any 1 calendar day.

* * * * *

3. In § 648.230, paragraph (d)(1) is
revised to read as follows:

§648.230 Catch quotas and other
restrictions.
* * * * *

(d) * % %

(1) The annual quota specified
according to the process outlined in
paragraph (a) of this section shall be
allocated between two semi-annual
quota periods as follows: May 1 through
October 31 (57.9 percent) and November
1 through April 30 (42.1 percent).

* * * * *

4. Section 648.235 is added to read as
follows:
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§648.235 Possession and landing (2) Land only one trip of spiny (2) Land only one trip of spiny
restrictions. dogfish per calendar day. dogfish per calendar day.

(a) Quota Period 1. From May through (b) Quota Period 2. From November 1 [FR Doc. 01-11160 Filed 4-30-01; 4:55 pm]
October 31, vessels issued a valid through April 30, vessels issued a valid 5, | \nG cope 3s10.22-5
Federal spiny dogfish permit specified = Federal spiny dogfish permit specified
under § 648.4(a)(11) may: under § 648.4(a)(11) may:

(1) Possess up to 600 lb (272 kg) of (1) Possess up to 300 lb (136 kg) of

spiny dogfish per trip; and spiny dogfish per trip; and
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-374—AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model

A300 B2-1C, B2-203, B2K-3C, B4-2C,
B4-103, and B4-203 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Airbus Model A300 B2-1C, B2-203,
B2K-3C, B4-2C, B4-103, and B4-203
series airplanes. This proposal would
require a one-time inspection of the
space between the fuel quantity
indication (FQI) probes and any
adjacent structures for minimum
clearance, and corrective action, if
necessary. This action is necessary to
prevent the possibility of electrical
arcing to the fuel tank if the airplane
should be struck by lightning. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
June 4, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000—NM—
374-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9—
anm-nprmcomment@faa.gov.
Comments sent via fax or the Internet
must contain ‘“Docket No. 2000-NM—
374—AD” in the subject line and need

not be submitted in triplicate.
Comments sent via the Internet as
attached electronic files must be
formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

+ Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments

submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-374—-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-374-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on all Airbus Model
A300 B2-1C, B2-203, B2K-3C, B4-2C,
B4-103, and B4-203 series airplanes.
The DGAC advises that, in order to
ensure adequate protection in the event
of lightning strikes, the manufacturer
carried out investigations of the
clearances between the fuel quantity
indication (FQI) probes and any
adjacent structures or metallic
components in the left or right wing fuel
tanks which could create a path of
electrical conductivity to the fuel tanks.
The investigation was carried out on 10
Model A300 series airplanes. Seven
airplanes had FQI probes without
minimum clearance. This condition, if
not corrected, could result in the
possibility of electrical arcing to the fuel
tank if the airplane should be struck by
lightning.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A300-28-0080, dated September 28,
2000, which describes procedures for
inspecting the FQI probes to make sure
that there is a minimum clearance of 3.0
mm (0.118 in.) between each FQI probe
and any adjacent structure and/or
component in the wing fuel tanks, and
adjustment of the clearance space, if
necessary. Accomplishment of the
actions specified in the service bulletin
is intended to adequately address the
identified unsafe condition. The DGAC
classified this service bulletin as
mandatory and issued French
airworthiness directive 2000—455—
322(B), dated November 15, 2000, in
order to assure the continued
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airworthiness of these airplanes in
France.

FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Cost Impact

The FAA estimates that 20 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 7 work hours per
airplane to accomplish the proposed
inspection, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $8,400, or $420 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the

various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 2000-NM-374—-AD.

Applicability: All Model A300 B2-1C, B2—
203, B2K-3C, B4-2C, B4-103, and B4-203
series airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the possibility of electrical
arcing to the fuel tank if the airplane should

be struck by lightning, accomplish the
following:

Inspection

(a) Within 4,000 flight hours after the
effective date of this AD, inspect the
clearance space from each fuel quantity
indication (FQI) probe to any adjacent
structure or metallic component, in
accordance with Airbus Service Bulletin
A300-28-0080, dated September 28, 2000.

Clearance Adjustment

(b) If, during the inspection mandated in
paragraph (a) of this AD, the clearance
between any probe and its adjacent parts, as
described in Airbus Service Bulletin A300—
28-0080, dated September 28, 2000, is less
than 3.0 mm (0.118 in.), prior to further
flight, adjust the position of the FQI probe in
accordance with paragraph 3.C. of the service
bulletin.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directive 2000-455—
322(B), dated November 15, 2000.

Issued in Renton, Washington, on April 30,
2001.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-11228 Filed 5-3—-01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM—220—-AD]

RIN 2120-AA64

Airworthiness Directives; Fokker

Model F.28 Mark 1000, 2000, 3000, and
4000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
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ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD), applicable to certain Fokker
Model F.28 Mark 1000, 2000, 3000, and
4000 series airplanes. The proposed AD
would have required an eddy current
inspection to detect cracks in the upper
girder of the two main landing gear
(MLG) brackets; and repair of a cracked
bracket followed by repetitive
inspections, or replacement of a cracked
MLG bracket with an improved bracket,
as applicable. The proposed AD also
provided for an optional terminating
action for certain proposed
requirements. That proposal was
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
This new action revises the proposed
rule by adding new repetitive
inspections for certain airplanes, and
extending the repetitive interval for the
repetitive inspections for other
airplanes. The actions specified by this
new proposed AD are intended to detect
and correct cracks in the upper girder of
the MLG bracket, which could progress
into the vertical stiffeners of the MLG
bracket and result in reduced structural
integrity of the landing gear.

DATES: Comments must be received by
May 29, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99—-NM—
220-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9—
anm-nprmcomment@faa.gov.
Comments sent via fax or the Internet
must contain ‘“Docket No. 99-NM-220-
AD” in the subject line and need not be
submitted in triplicate. Comments sent
via the Internet as attached electronic
files must be formatted in Microsoft
Word 97 for Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Fokker Services B.V., P.O. Box 231,
2150 AE Nieuw-Vennep, the
Netherlands. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99-NM—-220-AD.” The
postcard will be date-stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
99-NM-220-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR

part 39) to add an airworthiness
directive (AD), applicable to certain
Fokker Model F.28 Mark 1000, 2000,
3000, and 4000 series airplanes, was
published as a notice of proposed
rulemaking (NPRM) in the Federal
Register on November 15, 1999 (64 FR
61796). That NPRM would have
required an eddy current inspection to
detect cracks in the upper girder of the
two main landing gear (MLG) brackets;
and repair of a cracked bracket followed
by repetitive inspections, or
replacement of a cracked MLG bracket
with an improved bracket, as applicable.
That NPRM also provided for optional
terminating action for certain
requirements of the proposed AD. That
NPRM was prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The conditions
described in that NPRM, if not
corrected, could result in cracks in the
upper girder of the MLG bracket, which
could progress into the vertical
stiffeners of the MLG bracket and result
in reduced structural integrity of the
landing gear.

Explanation of New Service
Information

Since the issuance of that NPRM,
Fokker has issued Service Bulletin F28/
57-90, Revision 1, dated August 28,
2000. (The NPRM referenced Fokker
Service Bulletin F28/57-90, dated
March 1, 1999, as the appropriate source
of service information for certain
proposed actions.) Revision 1 of the
service bulletin describes actions
similar to those in the original issue of
the service bulletin, but recommends
new repetitive inspections for airplanes
on which no cracking is detected, and
increases the repetitive inspection
interval from 12 months to 18 months
for airplanes on which cracking is
detected. Revision 1 of the service
bulletin also clarifies the
accomplishment instructions by
providing more detailed instructions for
the eddy current inspections.

The Rijksluchtvaartdienst (RLD),
which is the airworthiness authority for
the Netherlands, classified Service
Bulletin F28/57-90, Revision 1, as
mandatory, and issued Dutch
airworthiness directive 1999-045/2,
dated October 31, 2000, in order to
assure the continued airworthiness of
these airplanes in the Netherlands.

Comments

Due consideration has been given to
the comments received in response to
the NPRM. Certain comments have
resulted in changes to the proposed
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rule, and these comments are addressed
below.

Request To Add Repetitive Inspections,
Extend Inspection Interval

One commenter requests that the FAA
revise the repetitive inspection interval,
as proposed in paragraph (a)(2) of the
NPRM, to correspond with the
inspection interval that the airplane
manufacturer intends to incorporate in
the Structural Inspection Program (SIP)
Document. The interval to which the
commenter refers is the 18-month
repetitive inspection interval for both
uncracked and repaired fittings of the
MLG brackets, as provided in Revision
1 of the service bulletin, described
previously. As stated above, the FAA
has revised the proposal in this
supplemental NPRM according to the
changes in Revision 1 of the service
bulletin. No further change to the
proposal is necessary related to this
comment.

Request To Correct a Typographical
Error

A commenter points out that, in the
“Differences Between Proposed Rule,
Foreign Airworthiness Directive, and
Service Bulletin” section of the NPRM,
the FAA states that replacement of a
cracked MLG bracket would be required
if a crack exceeds 0.0591 inch (15mm)
in length. The commenter notes that the
referenced crack length should be
“0.591.” The FAA acknowledges that
this was a typographical error, and has
ensured that the correct crack length is
stated in the parallel section of this
supplemental NPRM.

Explanation of Change to Cost Impact
Information

In the “Cost Impact” section of the
NPRM, the FAA stated that the
proposed AD would affect six airplanes
of U.S. registry. Since the issuance of
the NPRM, two additional airplanes
subject to this proposed AD have been
added to the U.S. Register. The FAA has
revised the “Cost Impact” section of this
supplemental NPRM accordingly.

Explanation of New Requirements of
Proposal

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this new proposed AD would
require repetitive eddy current
inspections to detect cracks in the upper
girder of the two MLG brackets; and
repair of a cracked bracket or
replacement of a cracked bracket with
an improved bracket, as applicable.
Such replacement would terminate the

requirements of this proposed AD. For
airplanes on which no cracking is
detected, replacement of an existing
bracket with an improved bracket is
provided as an optional terminating
action for the repetitive inspections. The
actions would be required to be
accomplished according to Fokker
Service Bulletin F28/57-90, Revision 1
(described previously), and Fokker
Proforma Service Bulletin F28/57-92,
dated July 1, 1999 (described in the
original NPRM), except as noted below.
(Operators should note that, although
Fokker Proforma Service Bulletin F28/
57—92 has not been revised since the
original NPRM, a difference between the
proposal and that service bulletin that
was cited in the original NPRM is
restated below for the convenience of
operators.)

Differences Between Supplemental
NPRM, Foreign Airworthiness
Directive, and Service Bulletins

This supplemental NPRM differs from
Fokker Service Bulletin F28/57-90,
Revision 1, and the parallel Dutch
airworthiness directive in that it would
require, prior to further flight,
replacement of a cracked MLG bracket
with an improved bracket, if a crack
exceeds 0.591 inch (15 mm) in length.
The service bulletin and the Dutch
airworthiness directive specify
replacement of a cracked MLG bracket
prior to further flight only if a crack
exceeds 1.576 inches (40 mm) in length.
The FAA has determined that, because
of the safety implications and
consequences associated with such
cracking, any subject MLG bracket that
is found to have a crack that exceeds
0.591 (15 mm) in length must be
replaced prior to further flight.

Operators should note that Fokker
Service Bulletin F28/57-90, Revision 1,
and the Dutch airworthiness directive
specify to replace a cracked MLG
bracket in accordance with Fokker
Proforma Service Bulletin F28/57-92, or
to contact the manufacturer for
replacement instructions. However, this
supplemental NPRM would require
replacement of a cracked MLG bracket
to be accomplished in accordance with
Fokker Proforma Service Bulletin F28/
57-92.

Operators also should note that,
although Fokker Proforma Service
Bulletin F28/57-92, including any
appendix referenced in that proforma
service bulletin, may specify that the
manufacturer may be contacted if any
discrepancies are found during the
replacement of the MLG bracket, this
proposal would require correction of the
discrepancies in accordance with a
method approved by the FAA, or the

RLD (or its delegated agent). In light of
the type of corrective action that would
be required to address the identified
unsafe condition, and in consonance
with existing bilateral airworthiness
agreements, the FAA has determined
that, for this supplemental NPRM,
corrective action approved by either the
FAA or the RLD would be acceptable for
compliance with this proposed AD.

Conclusion

Since the changes described above
expand the scope of the originally
proposed rule, the FAA has determined
that it is necessary to reopen the
comment period to provide additional
opportunity for public comment.

Cost Impact

The FAA estimates that 8 airplanes of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 2 work hours per
airplane to accomplish the proposed
inspection, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $960, or $120 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Fokker Services B.V.: Docket 99—-NM-220—
AD.

Applicability: Model F.28 Mark 1000,
2000, 3000, and 4000 series airplanes; serial
numbers 11003 through 11091 inclusive,
11094 through 11171 inclusive, 11991, and
11992; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracks in the upper
girder of the main landing gear (MLG)
bracket, which could progress into the
vertical stiffeners of the MLG bracket and
result in reduced structural integrity of the
landing gear, accomplish the following:

Repetitive Inspections and Corrective
Actions

(a) Within 12 months after the effective
date of this AD, perform an eddy current
inspection of the upper girder of the MLG
brackets on the left and right sides of the
airplane for cracks, in accordance with the

Accomplishment Instructions of Fokker
Service Bulletin F28/57-90, Revision 1,
dated August 28, 2000.

(1) If no cracks are found, repeat the
inspection at least every 18 months, until
accomplishment of paragraph (d) of this AD.

(2) Except as provided by paragraph (c) of
this AD, if any crack is found, prior to further
flight, repair as specified in paragraph C.(1)
of the Accomplishment Instructions of the
service bulletin, in accordance with the
service bulletin. Thereafter, repeat the eddy
current inspection at intervals not to exceed
18 months, until accomplishment of
paragraph (d) of this AD.

Note 2: Inspections accomplished before
the effective date of this AD in accordance
with Fokker Service Bulletin F28/57-90,
dated March 1, 1999, are considered
acceptable for compliance with paragraph (a)
of this AD.

Reporting Requirement

(b) Within 10 days after accomplishing
each inspection required by paragraph (a) of
this AD, submit a report of the inspection
results to: Fokker Services B.V., Technical
Services, Attn: Manager Airline Support, P.O.
Box 231, 2150 AE Nieuw-Vennep, the
Netherlands. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

Replacement

(c) For airplanes on which a crack greater
than 0.591 inch (15 mm) in length is found:
Except as provided by paragraph (e) of this
AD, prior to further flight, replace the
cracked MLG bracket with a new, improved
bracket (including measuring the position of
the existing MLG bracket, removing the
existing bracket and attachment fittings,
checking alignment of the fastener holes,
measuring gaps, installing a shim, and
aligning the new bracket); in accordance with
Fokker Proforma Service Bulletin F28/57-92,
dated July 1, 1999. Such replacement
constitutes terminating action for the
repetitive inspections required by paragraph
(a) of this AD.

Optional Terminating Action

(d) Except as provided by paragraph (e) of
this AD, replacement of the MLG bracket
with a new, improved bracket (including
measuring the position of the existing MLG
bracket, removing the existing bracket and
attachment fittings, checking alignment of
the fastener holes, measuring gaps, installing
a shim, and aligning the new bracket), in
accordance with Fokker Proforma Service
Bulletin F28/57-92, dated July 1, 1999;
constitutes terminating action for the
repetitive inspections specified in paragraph
(a) of this AD for the replaced bracket.

(e) If any discrepancy is detected during
accomplishment of the replacement
procedures, and the service bulletin or any
appendix to the service bulletin specifies to
contact Fokker for appropriate action: Prior
to further flight, repair in accordance with a
method approved by either the Manager,

International Branch, ANM-116, FAA,
Transport Airplane Directorate; or the
Rijksluchtvaartdienst (or its delegated agent).

Alternative Methods of Compliance

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 4: The subject of this AD is addressed
in Dutch airworthiness directive 1999—-045/2,
dated October 31, 2000.

Issued in Renton, Washington, on April 30,
2001.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-11227 Filed 5-3-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-274—AD]
RIN 2120-AA64

Airworthiness Directives; Raytheon
Model Hawker 800XP Series Airplanes
and Model Hawker 800 (U-125A
Military) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Raytheon Model Hawker 800XP
series airplanes and certain Model
Hawker 800 (U-125A military)
airplanes. This proposal would require
a one-time inspection of an attachment
bolt in the main landing gear (MLG)
door system to determine whether the
bolt’s protruding threads have been
peened; and corrective action, if
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necessary. This action is necessary to
prevent the disconnection of the
retaining hook (which holds the MLG
door up and locked) from its means of
actuation, which could result in a gear-
up landing and possible injury to
passengers and crew. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
June 18, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000—NM—
274—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-274—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Raytheon Aircraft Company,
Department 62, P.O. Box 85, Wichita,
Kansas 67201-0085. This information
may be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas.

FOR FURTHER INFORMATION CONTACT: Paul
C. DeVore, Aerospace Engineer, Systems
and Propulsion Branch, ACE-116W,
FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas
67209; telephone (316) 946—4142; fax
(316) 946-4407.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained

in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket 2000-NM-274—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket
2000-NM-274-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received results of a
routine production-line inspection that
identified an unsafe condition on
certain Raytheon Model Hawker 800XP
series airplanes and certain Model
Hawker 800 (U-125A military)
airplanes. The inspection concerned
attachment bolts on the retaining hooks
of the main landing gear (MLG) doors.
The bolts are located at the interface
between the retaining hooks on the right
and left MLG doors and the uplock
spring struts. On all of the airplanes
inspected, the threads of the attachment
bolts had not been peened, as required
by the airplanes’ type design. Peening is
the only positive means specified in the
design for retaining the nuts on the
attachment bolts. This condition, if not
corrected, could result in a gear-up
landing and possible injury to
passengers and crew.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Raytheon Service Bulletin SB 32-3386,
dated June 2000. The service bulletin
describes procedures for inspecting an
attachment bolt of the retaining hook of
the MLG door, at the interface between
the retaining hook and the uplock
spring strut, to determine whether the
bolt’s protruding threads next to the nut
have been peened. Corrective actions
described in the service bulletin include
peening the threads of any unpeened
bolt. Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously.

Cost Impact

There are approximately 167
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
115 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 1 work hour
per airplane to accomplish the proposed
inspection, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $6,900, or $60 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
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would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Raytheon Aircraft Company: Docket 2000—
NM-274-AD.

Applicability: Model Hawker 800XP series
airplanes, and Model Hawker 800 (U-125A
military) airplanes; certificated in any
category; as listed in Raytheon Service
Bulletin SB 32-3386, dated June 2000.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a main landing gear (MLG)
gear-up landing and possible injury to

passengers and crew, accomplish the
following:

Inspection

(a) Within 100 flight hours after the
effective date of this AD: Perform a general
visual inspection of the MLG attachment bolt
at the interface between the right and left
MLG door retaining hooks and the uplock
spring struts to determine whether the bolt’s
protruding threads next to the nuts have been
peened, in accordance with Raytheon Service
Bulletin SB 32—-3386, dated June 2000. If the
threads have not been peened, prior to
further flight, peen the threads in accordance
with the service bulletin.

Note 2: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or drop-
light, and may require removal or opening of
access panels or doors. Stands, ladders, or
platforms may be required to gain proximity
to the area being checked.”

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Wichita
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Wichita ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on April 30,
2001.
Donald L. Riggin,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 01-11226 Filed 5-3—-01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-339-AD]
RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-300 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Dornier Model 328-300 series
airplanes. This proposal would require
replacing the brake assemblies with
modified brake assemblies. This action
is necessary to prevent overheating of
the brakes, which could result in
cracked pistons and consequent leakage
and burning of the hydraulic fluid. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
June 4, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM—
339-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-339—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Fairchild Dornier, Dornier Luftfahrt
GmbH, P.O. Box 1103, D-82230
Wessling, Germany. This information
may be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
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considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-339-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-339-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified the FAA that an
unsafe condition may exist on certain
Dornier Model 328-300 series airplanes.
The LBA advises that testing was
carried out by the manufacturer of the
brake assemblies of these airplanes. The
results of the testing indicated that the
brakes can overheat under certain
conditions. These overheat conditions
involve applying maximum brake
energy (e.g., a high energy rejected
takeoff) followed by applying the
parking brake. Due to the consequent
conductive heat transfer from the brake
heat pack to the pistons, the pistons
could crack. This condition, if not
corrected, could result in leakage and
burning of the hydraulic fluid.

Explanation of Relevant Service
Information

Dornier has issued Service Bulletin
SB-328]-32-029, Revision 1, dated
August 4, 2000, which describes
procedures for replacing brake
assemblies having aluminum pistons
with modified brake assemblies having
stainless steel pistons. Accomplishment
of the actions specified in the service
bulletin is intended to adequately
address the identified unsafe condition.
The LBA classified this service bulletin
as mandatory and issued German
airworthiness directive 2000—288, dated
September 21, 2000, to ensure the
continued airworthiness of these
airplanes in Germany.

FAA’s Conclusions

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the LBA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Explanation of Proposed Compliance
Time

The FAA’s proposed 7-week
compliance time exceeds that mandated
by the parallel German airworthiness
directive. In developing an appropriate
compliance time for this proposed AD,
the FAA considered relevant safety
implications as well as
recommendations by the LBA and the
manufacturer. The manufacturer
recommended accomplishment of the
inspection by September 30, 2000—14
weeks after issusance of the original
service bulletin, and 7 weeks after
issuance of Revision 1 (the version
mandated by the German airworthiness
directive). The original version and
Revision 1 contain the same
accomplishment instructions. The FAA
also considered the fact that the original

service bulletin has been available since
June 2000 to operators of Model 328—
300 series airplanes. In light of these
factors, the FAA finds that the proposed
compliance time represents an
appropriate interval of time allowable
for affected airplanes to continue to
operate without compromising safety.

Cost Impact

The FAA estimates that 8 airplanes of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 9 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would be provided by the manufacturer
at no cost to operators. Based on these
figures, the cost impact of the proposed
AD on U.S. operators is estimated to be
$4,320, or $540 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.



22486

Federal Register/Vol. 66, No. 87/Friday, May 4, 2001/Proposed Rules

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dornier Luftfahrt GMBH: Docket 2000—
NM-339-AD.

Applicability: Model 328-300 series
airplanes, certificated in any category, serial
numbers 3105 through 3144 inclusive, 3146,
3148, 3151 through 3154 inclusive, 3158, and
3159.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent overheating of the brakes,
which could result in cracked pistons and
consequent leakage and burning of the
hydraulic fluid, accomplish the following:

Brake Piston Replacement

(a) Within 7 weeks after the effective date
of this AD, replace the left and right brake
assemblies having part number (P/N)
AHA2227-2 with modified brake assemblies
having P/N AHA2227-3, in accordance with
Dornier Service Bulletin SB—328J-32-029,
Revision 1, dated August 4, 2000.

Note 2: Replacement of the brake
assemblies prior to the effective date of this
AD in accordance with Dornier Service
Bulletin SB—328J-32—-029, dated June 14,

2000, is also acceptable for compliance with
the requirements of paragraph (a) of this AD.

Spares

(b) As of the effective date of this AD, no
person may install a brake assembly having
P/N AHA2227-2 on any airplane.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 4: The subject of this AD is addressed
in German airworthiness directive 2000-288,
dated September 21, 2000.

Issued in Renton, Washington, on April 30,
2001.
John W. McGraw,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-11225 Filed 5-3—-01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-366—AD]
RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to all Dornier
Model 328-100 series airplanes, that
currently requires repetitive inspections
of the left and right roll spoiler actuators

to check for signs of leakage and
deformation of the housing, repetitive
inspections of the gap between the left
roll spoiler actuator housing cap and the
actuator housing, repetitive torque
checks of the left roll spoiler actuator
housing cap attachment screws, and
corrective action, if necessary. This
action would require replacement of the
double shuttle valves in the roll spoiler
actuators with new improved valves.
Accomplishment of the proposed
replacement would constitute
terminating action for the requirements
of this AD. This proposal is prompted
by issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by the proposed AD
are intended to prevent oil leakage from
the roll spoiler actuators, which could
result in incorrect roll spoiler operation
and reduced controllability of the
airplane.

DATES: Comments must be received by
June 4, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket Number 2000—
NM-366—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-366—AD’ in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Fairchild Dornier, Dornier Luftfahrt
GmbH, P.O. Box 1103, D-82230
Wessling, Germany. This information
may be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tom
Groves, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1503;
fax (425) 227—-1149.
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SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket Number 2000-NM—-366—AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket
Number 2000-NM-366—AD, 1601 Lind
Avenue, SW., Renton, Washington
98055—-4056.

Discussion

On October 22, 1999, the FAA issued
AD 99-22-15, amendment 39-11393 (64
FR 59117, November 2, 1999),
applicable to all Dornier Model 328-100
series airplanes, to require repetitive
inspections of the left and right roll
spoiler actuators to check for signs of
leakage and deformation of the housing,

repetitive inspections of the gap
between the left roll spoiler actuator
housing cap and the actuator housing,
repetitive torque checks of the left roll
spoiler actuator housing cap attachment
screws, and corrective action, if
necessary. That action was prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
requirements of that AD are intended to
prevent oil leakage from the roll spoiler
actuators, which could result in
incorrect roll spoiler operation and
reduced controllability of the airplane.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
manufacturer has developed an
improved double shuttle valve to
replace the existing valves in the roll
spoiler actuator, which have been
subject to leakage. Replacement of the
valves would terminate the need for
repetitive inspections of the roll spoiler
actuators for leaks.

Explanation of Relevant Service
Information

The manufacturer has issued Dornier
Service Bulletin SB-328-27-310, dated
June 10, 2000, which describes
procedures for replacement of the
double shuttle valves with the new
improved valves. Accomplishment of
the actions specified in the service
bulletin is intended to adequately
address the identified unsafe condition.
The Luftfahrt-Bundesamt (LBA), which
is the airworthiness authority for
Germany, classified this service bulletin
as mandatory and issued German
airworthiness directive 1998-479/3,
dated October 5, 2000, in order to assure
the continued airworthiness of these
airplanes in Germany.

FAA’s Conclusions

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
aviation safety agreement. Pursuant to
the implementation procedures for
airworthiness of this bilateral aviation
safety agreement, the LBA has kept the
FAA informed of the situation described
above. The FAA has examined the
findings of the LBA, reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 99-22-15 to continue to
require repetitive inspections of the left
and right roll spoiler actuators to check
for signs of leakage and deformation of
the housing, repetitive inspections of
the gap between the left roll spoiler
actuator housing cap and the actuator
housing, repetitive torque checks of the
left roll spoiler actuator housing cap
attachment screws, and corrective
action, if necessary. The proposed AD
would add the requirement to replace
the double shuttle valves in the roll
spoiler actuators, which would
terminate the repetitive inspections and
checks. The actions would be required
to be accomplished in accordance with
the service bulletin described
previously.

Cost Impact

There are approximately 50 airplanes
of U.S. registry that would be affected
by this proposed AD.

The repetitive inspections and checks
that are currently required by AD 99—
22-15 take approximately 3 work hours
per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of these inspections and checks on U.S.
operators is estimated to be $9,000, or
$180 per airplane, per inspection cycle.

The replacement that is proposed in
this AD action would take
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $60 per work hour. Required parts
would be provided at no charge to
operators. Based on these figures, the
cost impact of the proposed
requirements of this AD on U.S.
operators is estimated to be $3,000, or
$60 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
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would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-11393 (64 FR
59117, November 2, 1999), and by
adding a new airworthiness directive
(AD), to read as follows:

Dornier Luftfahrt GMBH: Docket 2000—
NM-366—AD. Supersedes AD 99-22-15,
Amendment 39-11393.

Applicability: All Model 328-100 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent oil leakage from the roll spoiler
actuators, which could result in incorrect roll
spoiler operation and reduced controllability
of the airplane, accomplish the following:

Restatement of Requirements of AD 99-22—
15

(a) Within 14 days after December 7, 1999
(the effective date of AD 99-22-15,
amendment 39-11393), accomplish the
requirements of paragraphs (a)(1) and (a)(2)
of this AD on the left and right roll spoiler
actuators, in accordance with Dornier Alert
Service Bulletin ASB—328-27-025, Revision
1, dated September 22, 1999. Thereafter,
repeat the inspections required by paragraphs
(a)(1) and (a)(2) of this AD at intervals not to
exceed 400 flight hours.

(1) Perform a detailed inspection to detect
leakage of the area around the actuator cap
and housing of the roll spoiler actuators. If
leakage is found, prior to further flight,
replace the actuator and the double shuttle
valve with new or serviceable parts.

(2) Perform a detailed inspection to detect
flatness of the surface of the cap of the roll
spoiler actuators. If the cap surface is not flat,
prior to further flight, replace the actuator
and the double shuttle valve with new or
serviceable parts.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc. may be used. Surface
cleaning and elaborate access procedures
may be required.”

(b) Within 14 days after December 7, 1999,
accomplish the requirements of paragraphs
(b)(1) and (b)(2) of this AD on the left roll
spoiler actuator, in accordance with Dornier
Alert Service Bulletin ASB-328-27-025,
Revision 1, dated September 22, 1999.
Thereafter, repeat the inspections required by
paragraphs (b)(1) and (b)(2) of this AD at
intervals not to exceed 400 flight hours.

(1) Perform a detailed inspection to detect
a gap between the cap of the roll spoiler
actuator and the actuator housing. If any gap
exists, prior to further flight, replace the
actuator and the double shuttle valve with
new or serviceable parts.

(2) Perform a torque check of the housing
cap attachment screws. If the torque is within
the limits specified by the alert service
bulletin, prior to further flight, torque the
screws to 17.7 1b-in, in accordance with the
alert service bulletin. If the torque is outside
the limits specified by the alert service
bulletin, prior to further flight, replace the
left roll spoiler actuator and double shuttle
valve with new or serviceable parts, in
accordance with the alert service bulletin.

(c) If any left roll spoiler actuator is
replaced during any inspection required by
paragraph (b)(1) or (b)(2) of this AD, prior to
further flight, accomplish the requirements of
paragraphs (b)(1) and (b)(2) for the right roll
spoiler actuator.

Note 3: Accomplishment of the inspections
required by paragraphs (a) and (b) of this AD

prior to the effective date of this AD, in
accordance with Dornier Alert Service
Bulletin ASB—328—27-025, dated October 16,
1998, is acceptable for compliance with the
initial inspections required by those
paragraphs.

New Actions Required By This AD

Replacement

(d) Within 90 days after the effective date
of this AD: Replace the double shuttle valves
with new improved double shuttle valves, in
accordance with Dornier Service Bulletin
SB-328-27-310, dated June 10, 2000.
Accomplishment of this action constitutes
terminating action for the requirements of
this AD.

Spares

(e) As of the effective date of this AD, no
person shall install a double shuttle valve
having any of the following part numbers on
any airplane:

ZCV 193

ZCV 193-1 Revision Letter J
ZCV 193 MOD

ZCV 193-1

ZCV 193-1 MOD

ZCV 193-2 MOD

ZCV 193-3

ZCV 193-4

ZCV 193-5

Alternative Methods of Compliance

(f)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

(2) Alternative methods of compliance,
approved previously in accordance with AD
99-22-15, amendment 39-11393, are
approved as alternative methods of
compliance with the requirements of
paragraphs (a), (b) and (c) of this AD.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 5: The subject of this AD is addressed
in German airworthiness directive 1998—479/
3, of which the effective date is October 5,
2000.

Issued in Renton, Washington, on April 30,
2001.

John W. McGraw,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-11224 Filed 5-3-01; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 01-AEA-08]

Modification of Class E Airspace;
Pittsburgh, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
amend Class E airspace at Pittsburgh,
PA. Closure of the Pittsburgh Metro
Airport, PA requires its deletion from
the Pittsburgh, PA, E5 airspace
designation. The area would no longer
be depicted on aeronautical charts.

DATES: Comments must be received on
or before June 4, 2001.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace Branch, AEA-520, Docket No.
01-AEA-08, F.A.A. Eastern Region, 1
Aviation Plaza, Jamaica, NY 11434—
4809.

The official docket may be examined
in the Office of the Regional Counsel,
AEA-7, F.A.A. Eastern Region, 1
Aviation Plaza, Jamaica, NY, 11434—
4809.

An informal docket may be examined
during normal business hours in the
Airspace Branch, AEA-520, F.A.A.
Eastern Region, 1 Aviation Plaza,
Jamaica, NY, 11434—4809.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis T. Jordan, Jr., Airspace
Specialist, Airspace Branch, AEA-520,
F.A.A. Eastern Region, 1 Aviation Plaza,
Jamaica, NY, 11434—-4809: telephone:
(718) 553—-4521.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy-related aspects of the
proposal. Communications should
identify the airspace docket number and
be submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this action must submit
with those comments a self-addressed,
stamped postcard on which the

following statement is made:
“Comments to Airspace Docket No. 01—
AEA-08.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the closing date
for comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
Rules Docket closing both before and
after the closing date for comments. A
report summarizing each substantive
public contact with the FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Office of
the Regional Counsel, AEA-7, F.A.A.
Eastern Region, 1 Aviation Plaza,
Jamaica, NY, 11434—4809.
Communications must identify the
docket number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an action to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71).
Pittsburgh, PA. The Pittsburgh Metro
Airport has closed and therefore there is
no need to have airspace designated as
Class E for the airport. Pittsburgh, PA.
Class E airspace designations for
airspace areas extending upward from
700 feet or more above the surface are
published in Paragraph 6005 of FAA
Order 7400.9H, dated September 1,
2000, and effective September 16, 2000,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation described in this document
would be subsequently amended to
reflect the deletion in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that would only affect air

traffic procedures and air navigation, it
is certified that this proposed rule
would not have significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

Part 71—[Amended]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565; 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9H dated
September 1, 2000, and effective
September 16, 2000, is proposed to be
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA PA E5, Pittsburgh, PA [Revised]

Greater Pittsburgh International Airport,
Pittsburgh, PA
(Lat. 40°29'29"N., long. 80°13'57"W.)
Allegheny County Airport, PA
(Lat. 40°21'16"N., long. 79°55'48"W.)
STARG OM
(Lat. 40°29'15"N., long 80°22'14"W.)

That airspace extending upward from 700
feet above the surface within a 7.9 mile
radius of Greater Pittsburgh International
Airport and within 3.1 miles each side of the
Greater Pittsburgh Runway 10R localizer
course extending from the 7.9-mile radius to
5.7 miles west of the STARG OM and within
a 6.6-mile radius of Allegheny County
Airport.

Issued in Jamaica, New York on April 23,
2001.

F.D. Hatfield,

Manager, Air Traffic Division, Eastern Region.
[FR Doc. 01-11258 Filed 5-3-01; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 01-ASO-5]
Proposed Establishment of Class E5
Airspace; LaFayette, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish Class E5 airspace at LaFayette,
GA. Area Navigation (RNAV) Runway
(RWY) 02 and RWY 20 Standard
Instrument Approach Procedures (SIAP)
have been developed for Barwick
LaFayette Airport, LaFayette, GA. As a
result, controlled airspace extending
upward from 700 feet Above Ground
Level (AGL) is needed to contain the
SIAP and other Instrument Flight Rules
(IFR) operations at Barwick LaFayette
Airport. The operating status of the
airport would change from Visual Flight
Rules (VFR) to include IFR operations
concurrent with the publication of the
SIAP.

EFFECTIVE DATE: Comments must be
received on or before June 4, 2001.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Docket No.
01-ASO-5, Manager, Airspace Branch,
AS0-520, P.O. Box 20636, Atlanta,
Georgia 30320.

The official docket may be examined
in the Office of the Regional Counsel for
Southern Region, Room 550, 1701
Columbia Avenue, College Park, Georgia
30337, telephone (404) 305-5627.

FOR FURTHER INFORMATION CONTACT:
Walter R. Cochran, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be

submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this action must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 01—
ASO-5.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
action may be changed in light of the
comments received. All comments
submitted will be available for
examination in the Office of the
Assistant Chief Counsel for Southern
Region, Room 550, 1701 Columbia
Avenue, College Park, Georgia 30337,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRMs

Any person may obtain copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
Airspace Branch, ASO-520, Air Traffic
Division, P.O. Box 20636, Atlanta,
Georgia 30320. Communications must
identify the docket number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs shall also request a copy of
Adpvisory Circular No. 11-2A which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
establish Class E5 airspace at LaFayette,
GA. Class E airspace designations for
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in Paragraph 6005 of
FAA Order 7400.9H, dated September 1,
2000, and effective September 16, 2000,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies

and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air)

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 401113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9H,
Airspace Designations and Reporting
Points, dated September 1, 2000, and
effective September 16, 2000, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 feet or More
Above the Surface of the Earth.

* * * * *

ASO GA E5 LaFayette, GA [NEW]

Barwick LaFayette Airport, GA

(Lat. 34°41'31"N, long. 85°17'43"W)

That airspace extending upward from 700
feet above the surface within a 6.2-mile
radius of Barwick LaFayette Airport,
excluding that airspace within the
Chattanooga, TN, Class E airspace area and
that airspace within the Fort Payne, AL, Class
E airspace area.

* * * * *

Issued in College Park, Georgia, on April
24, 2001.

Walter R. Cochran,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 01-11257 Filed 5—3-01; 8:45 am]

BILLING CODE 4910-13-M
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CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1700

Household Products Containing
Hydrocarbons; Extension of Comment
Period on Notice of Data Availability

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of data availability;
extension of comment period.

SUMMARY: In the Federal Register of
April 11, 2001, 66 FR 18738, the
Consumer Product Safety Commission
(““CPSC” or “Commission”) invited
comment on: An analysis conducted by
CPSC staff on brand name-specific data
on exposure to possible hydrocarbon-
containing cosmetics; and an additional
staff analysis of data available when the
Commission issued a Notice of
Proposed Rulemaking (“NPR”)
proposing child-resistant packaging
requirements for household chemical
and cosmetic products with viscosity
less than 100 Saybolt Universal Seconds
(“SUS”’) containing 10 percent or more
hydrocarbons, 65 FR 93 (January 3,
2000). In response to a request on behalf
of the Cosmetic, Toiletry, and Fragrance
Association to extend the comment
period on these analyses for 60 days, the
Commission is extending it for an
additional 30 days, that is, through
Monday, June 11, 2001.* Today’s
document does not re-open the
comment period on the NPR.

DATES: The Office of the Secretary must
receive any comments on the staff
analyses not later than June 11, 2001.
ADDRESSES: Comments should be
mailed, preferably in five copies, to the
Office of the Secretary, Consumer
Product Safety Commission,
Washington, DC 20207-0001, or
delivered to the Office of the Secretary,
Consumer Product Safety Commission,
Room 502, 4330 East-West Highway,
Bethesda, Maryland 20814; telephone
(301) 504—0800. Comments also may be
filed by facsimile to (301) 504—0127 or
by e-mail to cpsc-os@cpsc.gov.
Comments should be captioned “Notice
of Additional Hydrocarbon Data.”

FOR FURTHER INFORMATION CONTACT.:
Suzanne Barone, Directorate for Health
Sciences, Consumer Product Safety
Commission, Washington, DC 20207;
telephone (301) 504—0477, ext. 1196.
SUPPLEMENTARY INFORMATION: Copies of
the staff analyses may be obtained from

1 Commissioners Mary Sheila Gall and Thomas H.
Moore voted to extend the comment period by 30
days. Chairman Ann Brown voted to deny the
request to extend the comment period.

the Office of the Secretary. The analyses
are also available on the CPSC world
wide web site at: http://www.cpsc.gov/
library/foia/foia01/brief/hydrocar.pdf
Comments on the analyses must be
received by the Office of the Secretary
not later than Monday, June 11, 2001.

Dated: April 30, 2001.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 01-11199 Filed 5-3-01; 8:45 am]
BILLING CODE 6355-01-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 300-2 and Chapter 304
[FTR Amendment]

RIN 3090-AE19

Federal Travel Regulation; Payment of

Travel Expenses From a Non-Federal
Source

AGENCY: Office of Governmentwide
Policy, GSA.

ACTION: Proposed rule.

SUMMARY: This proposed rule amends
the Federal Travel Regulation (FTR) for
payment of travel expenses from a non-
Federal source. This amendment is
written in plain language using a
question and answer format in
continuation of the General Services
Administration’s (GSA’s) efforts to make
the FTR easier to understand and to use.
DATES: Comments must be received on
or before July 3, 2001.

ADDRESSES: Written comments should
be sent to: Mr. Michael E. Hopkins,
Regulatory Secretariat (MVR), Office of
Governmentwide Policy, General
Services Administration, 1800 F Street,
NW., Washington, DC 20405-0001. E-
Mail: RIN.3090-AE19@gsa.gov

FOR FURTHER INFORMATON CONTACT: ]im
Harte, Travel Team Leader, Travel
Management Policy Division (MTT),
telephone (202) 501-0483.
SUPPLEMENTARY INFORMATION:

A. Background

This proposed rule revises the
coverage published in the Federal
Register as Interim Rule 3 (56 FR 9878,
March 8, 1991) and Interim Rule 4 (57
FR 53283, November 9, 1992). This
proposed rule is written in the “plain
language” style of regulation writing as
a continuation of the General Services
Administration’s (GSA) effort to make
the FTR easier to understand and use.
Questions are in the first person, and
answers are in the second person. GSA

uses a “‘we’” and “you” question when
referring to an agency, and an “I”, and
“you” question when referring to the
employee. However, the rules stated in
either section apply to both the
employee and agency. Another example
of GSA’s implementation of plain
language is the use of the term
“meeting” throughout this part instead
of the phrase “meeting or similar
function.” This change is indicated in
the definition of “meeting or similar
function” and no substantive change is
intended by this change.

B. Proposed Changes

1. To permit after-the-fact agency
acceptance of payment from a non-
Federal source for travel expenses to a
meeting under the following two
circumstances prescribed in section
304-3.13:

(a) When your agency has not
approved acceptance of any payments
from that non-Federal source prior to
the trip; and

(b) When your agency has approved
acceptance of payment for some but not
all travel expenses from a non-Federal
source prior to the trip. In this case,
your agency’s prior authorization of
acceptance of payment from the non-
Federal source in question is deemed
authorization for you to accept, on
behalf of your agency, payment for
additional travel, subsistence, and
related expenses from the same non-
Federal source, as long as the two
following conditions in section 304—
3.13(a) are met:

(i) That the expenses paid by the non-
Federal source be comparable in value
to those offered or purchased by other
similarly situated attendees; and

(ii) That your agency has not
specifically declined to accept certain
payments from a non-Federal source for
your trip. If the conditions are not met,
you will be subject to the penalties
specified in section 304-3.17 (i.e., you
may be required to pay the U.S.
Treasury the amount of the payment
accepted without being eligible for
reimbursement from your agency).

2. The removal of the requirement
that a meeting or similar function be
sponsored or co-sponsored by a Federal
agency in order to fall within the scope
of this part.

C. Executive Order 12866

GSA has determined that this
proposed rule is not a significant
regulatory action for the purposes of
Executive Order 12866 of September 30,
1993.
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D. Regulatory Flexibility Act

This proposed rule is not required to
be published in the Federal Register for
notice and comment. Therefore, the
Regulatory Flexibility Act does not

apply.
E. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the final rule does not
impose recordkeeping or information
collection requirements, or the
collection of information from offerors,
contractors, or members of the public
which require the approval of the Office
of Management and Budget under 44
U.S.C. 501, et seq.

F. Small Business Regulatory
Enforcement Fairness Act

This proposed rule is also exempt
from congressional review prescribed
under 5 U.S.C. 801 since it relates solely
to agency management and personnel.

List of Subjects in 41 CFR Parts 300-2,
304-1, 304-2, 304-3, 3044, 304-5, 304-
6, 304-7, 304-8, and 304-9

Government employees, Travel and
transportation expenses.

For the reasons set forth in the
preamble, GSA proposes to amend 41
CFR chapters 300 and 304 as follows:

CHAPTER 300—[AMENDED)]

PART 300-2—HOW TO USE THE FTR

1. The authority citation for 41 CFR
part 300-2 continues to read as follows:

Authority: 5 U.S.C. 5707; 5 U.S.C. 5738; 5
U.S.C. 5741-5742; 20 U.S.C. 905(a); 31 U.S.C.
1353; 40 U.S.C. 486(c); 49 U.S.C. 40118; E.O.
11609, 3 CFR, 1971-1975 Comp., p. 586.

2. Section 300-2.22 is amended by
revising the table to read as follows:

§300-2.22 Who is subject to the FTR?

* * * * *

For

The employee provisions are contained in

And the agency provisions are contained in

Chapter 301
Chapter 302 ...
Chapter 303 ...
Chapter 304

N/A

Subchapters A, B, and C
Subchapters A, B, C, D, E, and F

Subchapter A ...

Subchapter D.

Subchapters A, B, C, D, E, and F.
Part 303-70.

Subchapters B and C.

3. Chapter 304 is revised to read as
follows:

CHAPTER 304—PAYMENT OF TRAVEL
EXPENSES FROM A NON-FEDERAL
SOURCE

Subchapter A—Employee’s Acceptance of
Payment From A Non-Federal Source for
Travel Expenses

Part

304-1 Authority
304-2 Definitions
304-3 Employee responsibility

Subchapter B—Agency Requirements

304—4 Authority
304-5 Agency responsibilities
304-6 Payment guidelines

Subchapter C—Acceptance of Payment for
Training

304-7 Authority/applicability
304—-8 Definitions
304-9 Contributions and awards

SUBCHAPTER A—EMPLOYEE'S
ACCEPTANCE OF PAYMENT FROM A NON-
FEDERAL SOURCE FOR TRAVEL
EXPENSES

PART 304-1—AUTHORITY

Sec.

304-1.1 To whom do the pronouns “I”,
“you”, and their variants refer
throughout this part?

304-1.2 Under what authority may I accept
payment of travel expenses from a non-
Federal source?

Authority: 5 U.S.C. 5707; 31 U.S.C. 1353.

§304-1.1 To whom do the pronouns “I"",
“you’’, and their variants refer throughout
this part?

Use of pronouns “I”, “you”, and their
variants throughout this part refers to
the employee.

§304-1.2 Under what authority may |
accept payment of travel expenses from a
non-Federal source?

Under the authority of this part and
31 U.S.C. 1353, you may accept
payment of travel expenses from a non-
Federal source on behalf of your agency
but not on behalf of yourself when
specifically authorized to do so by your
agency and only for official travel to a
meeting. Except as provided in § 304—
3.12 of this subchapter, your agency
must approve acceptance of such
payments in advance of your travel.

PART 304-2—DEFINITIONS

Authority: 5 U.S.C. 5707; 31 U.S.C. 1353.

§304-2.1 What definitions apply to this
chapter?

The following definitions apply to
this chapter:

Employee means an appointed officer
or employee of an agency, including a
special Government employee as
defined in 18 U.S.C. 202, or an expert
or consultant appointed under the
authority of 5 U.S.C. 3109.

Meeting or similar function (meeting)
means a conference, seminar, speaking
engagement, symposium, training
course, or similar event that takes place
away from the employee’s official
station. Meeting as defined in this
chapter does not include a meeting or
other event required to carry out an

agency'’s statutory or regulatory
functions such as investigations,
inspections, audits, site visits,
negotiations, or litigation. Meeting also
does not include promotional vendor
training or other meetings held for the
primary purpose of marketing the non-
Federal sources products or services, or
long term TDY or training travel. A
meeting or similar function need not be
widely attended for purposes of this
definition and includes but is not
limited to the following:

(1) An event where the employee will
participate as a speaker or panel
participant focusing on his/her official
duties or on the policies, programs, or
operations of the agency.

(2) A conference, convention,
seminar, symposium or similar event
where the primary purpose is to receive
training other than promotional vendor
training, or to present or exchange
substantive information of mutual
interest to a number of parties.

(3) An event where the employee will
receive an award or honorary degree,
which is in recognition of meritorious
public service that is related to the
employee’s official duties, and which
may be accepted by the employee
consistent with the applicable standards
of conduct regulations.

Non-Federal source means any person
or entity other than the Government of
the United States. The term includes
any individual, private or commercial
entity, nonprofit organization or
association or international or
multinational organization (irrespective
of whether an agency holds membership
in the organization or association), or
foreign, State, or local government
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(including the government of the
District of Columbia).

Payment means a monetary payment
from a non-Federal source to a Federal
agency for travel, subsistence, and
related expenses by check or other
monetary instrument payable to the
Federal agency (i.e., electronic fund
transfer (EFT), money order, charge
card, etc.) or payment in kind.

Payment in kind means
transportation, food, lodging, or other
travel-related services provided by a
non-Federal source instead of monetary
payments to the Federal agency for
these services. Payment in kind also
includes waiver of any fees that a non-
Federal source normally collects from
meeting attendees (e.g., registration
fees).

Travel, subsistence, and related
expenses (travel expenses) means the
same types of expenses payable under
chapter 301 of this title, the Foreign
Affairs Manual (FAM), and the Joint
Travel Regulations (JTR) for
transportation, food, lodging, or other
travel-related services for official travel
(e.g., baggage expenses, services of
guides, drivers, interpreters,
communication services, hire of
conference rooms, lodging taxes,
laundry/dry cleaning, taxi fares). These
expenses also include conference or
training fees (in whole or in part), as
well as benefits that cannot be paid
under the applicable travel regulations,
but which are incident to the meeting,
provided in kind, and made available by
the meeting sponsor(s) to all attendees.
For example, this definition as applied
to this chapter would allow an
employee or spouse to attend sporting
event hosted by the sponsor(s) in
connection with the meeting that is
available to all participants. However, it
would not allow the employee to accept
tickets to a professional sporting event,
concert or similar event, for use at a
later date even if such tickets were given
to all other participants. The Foreign
Affairs Manual is obtainable from:
Bureau of Administration, A/IM/CST/
MMS/DIR, Room 264, U.S. Department
of State, Washington, DC 20520; (202)
647—-3602. The Joint Travel Regulations
are obtainable from: Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20342-0001, or
available for downloading from the
internet at http://www.dtic.mil/
perdiem.

PART 304-3—EMPLOYEE
RESPONSIBILITY

Subpart A—General

Sec.

304-3.1 To whom do the pronouns “we”,
“you”, and their variants refer
throughout this part?

304-3.2 What is the purpose of this part?

304-3.3 May my agency or I accept
payment for travel expenses to a meeting
from a non-Federal source?

304-3.4 What payments may my agency or
I accept from a non-Federal source?
304-3.5 May I solicit payment of my travel
expenses from a non-Federal source to

attend a meeting?

304-3.6 May I inform a non-Federal source
of my agency’s authority to accept
payment for travel expenses to attend a
meeting?

304-3.7 What must I do if I am contracted
directly by a non-Federal source offering
to pay my travel expenses to attend a
meeting?

304-3.8 Must I adhere to the provisions of
the Fly America Act when I receive air
transportation to a meeting furnished or
paid by a non-Federal source?

304-3.9 May I use premium-class other
than first-class common carrier
accommodations when a non-Federal
source pays in full for my transportation
expenses to attend a meeting?

304-3.10 May I use first-class common
carrier accommodations when a non-
Federal source pays in full for my
transportation expenses to attend a
meeting?

304-3.11 Am Ilimited to the maximum
subsistence allowances (per diem or
actual expense) prescribed in applicable
travel regulations for travel expenses
paid by a non-Federal source?

304.3.12 Must I receive advance approval
from my agency before I perform travel
paid by a non-Federal source to attend a
meeting?

304-3.13 After I begin travel to a meeting,
what should I do if a non-Federal source
offers to pay for one or more of my travel
expenses without my or my agency’s
prior knowledge?

304-3.14 May a non-Federal source pay for
my spouse to accompany me to a
meeting?

304-3.15 Am Irequired to submit a report
of payment received from a non-Federal
source by my agency?

Subpart B—Reimbursement Claims

304-3.16 What must I submit to my agency
for reimbursement when a non-Federal
source pays all or part of my travel
expenses to attend a meeting?

Subpart C—Penalties

304-3.17 What happens if I accept a
payment from a non-Federal source that
is in violation of this part?

Subpart D—Relation to Other Authorities

304-3.18 Are there other situations when I
may accept payment from a non-Federal
source for my travel expenses?

Authority: 5 U.S.C. 5707; 31 U.S.C. 1353.

Subpart A—General

§304-3.1 To whom do the pronouns “‘we"”,
“you’’, and their variants refer throughout
this part?

Use of pronouns “we”, “you”, and
their variants throughout this part refers
to the agency.

§304-3.2 What is the purpose of this part?

The purpose of this part is to establish
Governmentwide policy and guidance
for acceptance by a Federal agency of
payment for travel expenses from a non-
Federal source for employees to attend
meetings. It describes how such
payments must be accepted by the
agency for travel of agency employee(s)
and/or his/her spouse for official
Government travel. Except as provided
in § 304-3.13, advance agency approval
is required to receive such payments.

§304-3.3 May my agency or | accept
payment for travel expenses to a meeting
from a non-Federal source?

Yes, you or your agency may accept
such a payment from a non-Federal
source, but you may only accept when
specifically authorized to do so by your
agency in connection with official travel
under this part. Except as provided in
§ 304-3.13, your agency must approve
acceptance of such payment in advance
of your travel.

§304.3.4 What payments may my agency
or l accept from a non-Federal source?

You or your agency may accept
payments from a non-Federal source for
all of your official travel expenses to
attend a meeting, or any portion of those
travel expenses mutually agreed upon
between your agency and the non-
Federal source. You may not accept
payments for travel that is not to attend
a meeting under this part. However, you
may accept payments under other
authorities (see § 304—3.18).

§304-3.5 May I solicit payment of my
travel expenses from a non-Federal source
to attend a meeting?

No, you may not solicit payment for
travel expenses from a non-Federal
source to attend a meeting.

§304-3.6 May | inform a non-Federal
source of my agency'’s authority to accept
payment for travel expenses to attend a
meeting?

Yes, you or your agency may inform
the non-Federal source of your agency’s
authority to accept payment for travel
expenses to attend a meeting.

§304-3.7 What must | do if | am contacted
directly by a non-Federal source offering to
pay my travel expenses to attend a
meeting?

If you are contacted directly by a non-
Federal source offering to pay any part



22494

Federal Register/Vol. 66, No. 87/Friday, May 4, 2001/Proposed Rules

of your travel expenses to attend a
meeting, you must inform your agency,
so that the authorized agency official
can determine whether to accept the
payment.

§304-3.8 Must | adhere to the provisions
of the Fly America Act when | receive air
transportation to a meeting furnished or
paid by a non-Federal source?

No, if the payment or ticket was paid
in full directly by the non-Federal
source or reimbursed to your agency by
the non-Federal source, the provisions
of the Fly America Act do not apply.
(See §§301-10.131 through 301-10.143
of this title.)

§304-3.9 May | use premium-class other
than first-class common carrier
accommodations when a non-Federal
source pays in full for my transportation
expenses to attend a meeting?

Yes, you may use premium other than
first-class common carrier
accommodations if your agency
authorizes you to do so as prescribed in
§ 304-5.6 of this chapter.

§304-3.10 May | use first-class common
carrier accommodations when a non-
Federal source pays in full for my
transportation expenses to attend a
meeting?

Generally, you may not use first-class
common carrier accommodations when
a non-Federal source pays in full for
your transportation expenses to attend a
meeting. However, when you meet one
of the criteria for first class travel
contained in §§301-1.123, 301-10.162
and 301-10.183 of this title and when
authorized to do so by your agency in
accordance with § 304-5.7 of this
chapter, you may use first-class
accommodations.

§304-3.11 Am | limited to the maximum
subsistence allowances (per diem or actual
expense) prescribed in applicable travel
regulations for travel expenses paid by a
non-Federal source?

Generally, you are limited to the
maximum subsistence allowances (per
diem or actual expense) prescribed in
applicable travel regulations for travel
expenses paid by a non-Federal source.

(a) Subsistence allowances are usually
limited to the maximum subsistence
allowances (per diem or actual expense)
prescribed in chapter 301 of this title for
travel in CONUS, by the Secretary of
Defense for travel in non-foreign areas
and by the Secretary of State for travel
in foreign areas. However, the maximum
subsistence allowances established by
this title and by the Secretary of Defense
may be exceeded as long as:

(1) The non-Federal source pays the
full amount of the subsistence expense,
as authorized by your agency; and

(2) The subsistence expense paid by
the non-Federal source is comparable in
value to that offered to or purchased by
other meeting attendees.

(b) The maximum subsistence
allowances established by the Secretary
of State for travel to foreign areas may
not be exceeded.

§304-3.12 Must | receive advance
approval from my agency before | perform
travel paid by a non-Federal source to
attend a meeting?

Yes, you must receive advance
approval from your agency before
performing travel paid by a non-Federal
source to attend a meeting except as
provided in § 304-3.13

§304.3.13 After | begin travel to a meeting,
what should I do if a non-Federal source
offers to pay for one or more of my travel
expenses without my or my agency'’s prior
knowledge?

(a) If your agency has already
authorized acceptance of payment for
some of your travel expenses for that
meeting from a non-Federal source, then
you may accept on behalf of your
agency, payment for any of your
additional travel expenses from the
same non-Federal source as long as:

(1) The expenses paid or provided in
kind are comparable in value to those
offered to or purchased by other
similarly situated meeting attendees;
and

(2) Your agency did not decline to
accept payment for those particular
expenses in advance of your travel.

(b) If your agency did not authorize
acceptance of any payment from the
non-Federal-source prior to your travel,
then:

(1) You may accept, on behalf of your
agency, payment from the non-Federal
source for:

(i) Only the types of travel expenses
that are authorized by your travel
authorization (i.e., meals, lodging,
transportation, but not recreation or
other personal expenses); and

(ii) Only travel expenses that are
within the maximum allowances stated
on your travel authorization (i.e., if your
travel authorization states that you are
authorized to incur lodging expenses up
to $100 per night, you may not accept
payment from the non-Federal source
for a $200 per night hotel room); and

(2) You must request your agency’s
authorization for acceptance from the
non-Federal source within 7 working
days after your trip ends; and

(3) If your agency does not authorize
acceptance from the non-Federal source,
your agency must either:

(i) Reimburse the non-Federal source
for the reasonable approximation of the
market value of the benefit provided,

not to exceed the maximum allowances
stated on your travel authorization; or

(ii) Require you to reimburse the non-
Federal source that amount and allow
you to claim that amount on your travel
claim for the trip; and

(4) If you accept payment for a travel
expense that exceeds the maximum
allowances stated in your travel
authorization, you may be subject to the
penalties specified in § 304-3.17.

§304-3.14 May a non-Federal source pay
for my spouse to accompany me to a
meeting?

Yes, a non-Federal source may pay for
your spouse to accompany you when it
is in the interest of and authorized in
advance by your agency. All limitations
and requirements of this part apply to
the acceptance of payment from a non-
Federal source for travel expenses and/
or agency reimbursement of travel
expenses for your accompanying
spouse. Your agency may determine that
your spouse’s presence at an event is in
the interest of the agency if your spouse
will:

(a) Support the mission of your
agency or substantially assist you in
carrying out your official duties; or

(b) Attend a ceremony at which you
will receive an award or honorary
degree.

§304-3.15 Am Irequired to submit a
report of payment received from a non-
Federal source by my agency?

Yes, you must provide your agency
the information it needs to complete
Standard Form 326 (SF 326),
Semiannual Report of Payments
Accepted From a Non-Federal Source
(see 304—6.5 of this chapter). As long as
payment from the non-Federal source is
made to or on behalf of your agency,
you are not required to report it as a gift
on any confidential or public disclosure
report you are personally required to file
pursuant to law or Office of Government
Ethics (OGE) regulations (5 CFR part
2635). However, you may be required to
report any payment that you or your
accompanying spouse receive on your
own behalf, rather than the agency’s
behalf, pursuant to other reporting
requirements such as those imposed by
the Ethics in Government Act of 1978
(Public Law 95-521, 92 Stat. 1824) as
amended, including reporting the
payment on your financial disclosure
report. You may confirm your reporting
requirements with your agency ethics
counselor.
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Subpart B—Reimbursement Claims

§304-3.16 What must | submit to my
agency for reimbursement when a non-
Federal source pays all or part of my travel
expenses to attend a meeting?

You must submit a travel claim listing
all allowable travel expenses that you
incurred which were not paid by a non-
Federal source. Do not claim travel
expenses that were furnished in kind by
a non-Federal source. Your
reimbursement is limited to the types of
expenses authorized in chapter 301 of
this title or analogous provisions of the
Joint Travel Regulations or Foreign
Affairs Manual. Reimbursement from
your agency for expenses will not in any
case exceed the amount of the expenses
you incur. Such reimbursement will
also adhere to established regulatory
limitations except where your agency
accepts payments or benefits under
§§ 304-5.5 or 304-5.6 of this chapter.

Subpart C—Penalties

§304-3.17 What happens if | accept a
payment from a non-Federal source that is
in violation of this part?

If you accept payment from a non-
Federal source in violation of this part:

(a) You may be required, in addition
to any other penalty provided by law
and applicable regulations, to pay the
general fund of the Treasury, an amount
equal to any payment you accepted; and

(b) In the case of reimbursement
under paragraph (a) of this section, you
will not be entitled to any
reimbursement from the Government for
your travel expenses that the payment
was intended to cover.

Subpart D—Relation to Other
Authorities

§304-3.18 Are there other situations when
| may accept payment from a non-Federal
source for my travel expenses?

Yes, you may also accept payment of
travel expenses from a non-Federal
source under the following authorities,
in addition to this part:

(a) Under 5 U.S.C. 4111 for
acceptance of contributions, awards,
and other payments from tax-exempt
entities for non-Government sponsored
training or meetings (see regulations
issued by the Office of Personnel
Management at 5 CFR part 410);

(b) Under 5 U.S.C. 7342 for receipt
and disposition of foreign gifts (See
regulations issued by the General
Services Administration at 41 CFR part
102-42);

(c) Under 5 U.S.C. 7324(b) when
payment is for travel to be performed for
a partisan rather than an official
purpose by an employee who is exempt

from the Hatch Act (5 U.S.C. 7321-
7326); or

(d) Pursuant to the applicable
standards of ethical conduct regulations
concerning personal acceptance of gifts
(for example, under 5 CFR 2635.204(a)
which authorizes executive branch
employees to accept an unsolicited gift
with a market value of $20 or less per
source per occasion).

SUBCHAPTER B—AGENCY
REQUIREMENTS

PART 304-4—AUTHORITY

Sec.

304—4.1 To whom do the pronouns “we”,
“you”, and their variants refer
throughout this part?

304—4.2 What is the purpose of this part?

304—4.3 Under what other authority may
we accept payment for travel expenses
from a non-Federal source?

Authority: 5 U.S.C. 5707; 31 U.S.C. 1353.

§304-4.1 To whom do the pronouns “‘we”,
“you’’, and their variants refer throughout
this part?

9 ¢

Use of pronouns “we”, “you”, and
their variants throughout this part refers
to the agency.

§304-4.2 What is the purpose of this part?

The purpose of this part is to establish
Governmentwide policy and guidance
for acceptance by a Federal agency of
payment for travel expenses from a non-
Federal source for employees to attend
meetings under 31 U.S.C. 1353. It
describes how such payments may be
accepted.

Note to § 304—4.2: This is the only
authority under which you may accept (or
authorize your employees to accept on your
behalf) payment from a non-Federal source
for travel expenses to attend a meeting.

§304-4.3 Under what other authority may
we accept payment for travel expenses
from a non-Federal source?

You may accept payment for travel
expenses other than to a meeting from
a non-Federal source under the
following authorities, in addition to this
part:

(a) Under 5 U.S.C. 7342 for receipt
and disposition of foreign gifts (see 41
CFR part 102—42 for applicable
regulations);

(b) Under 5 U.S.C. 7324(b) when
payment is for travel to be performed for
a partisan rather than an official
purpose in the case of an employee who
is exempt from the Hatch Act (5 U.S.C.
7321-7326); or

(c) Pursuant to an agency gift statute
or similar statutory authority where
payment is for attendance at or
participation in an event (other than a

meeting) relating to the official duties of
the employee.

PART 304-5—AGENCY
RESPONSIBILITIES

Sec.

304-5.1 May we limit the amount of
payment and/or benefit that we accept
from a non-Federal source?

304-5.2 Who must approve acceptance of
payment from a non-Federal source for
travel expenses to a meeting?

304-5.3 What does our approving official
need to consider before authorizing
acceptance of payment from a non-
Federal source for travel expenses for a
meeting?

304-5.4 When may we accept payment
from a non-Federal source for travel to a
meeting or authorize an employee to
accept payment on our behalf?

304-5.5 May we authorize an employee to
exceed the maximum subsistence
allowances (per diem or actual expense)
prescribed in applicable travel
regulations where we have authorized
acceptance of payment from a non-
Federal source for such allowances?

304-5.6 May we authorize an employee to
travel by premium other than first-class
common carrier accommodations if we
accept payment in full from a non-
Federal source for such transportation
expenses?

304-5.7 May we authorize an employee to
travel by first-class common carrier
accommodations if we accept payment
in full from a non-Federal source for
such transportation expenses?

304-5.8 May we authorize acceptance of
payment from more than one non-
Federal source for a single trip?

304-5.9 Must payments received for travel
expenses be reported on employee’s
confidential or public disclosure reports?

Authority: 5 U.S.C. 5707; 31 U.S.C. 1353.

§304-5.1 May we limit the amount of
payment and/or benefit that we accept from
anon-Federal source?

Yes, you may limit the amount of
payment or benefit that you accept from
a non-Federal source. For example, you
may authorize an employee to attend
only a portion of a meeting and limit
acceptance of payment accordingly. You
may also limit acceptance of payment of
any type of benefit offered by a non-
Federal source.

§304-5.2 Who must approve acceptance
of payment from a non-Federal source for
travel expenses to a meeting?

An official at the highest practical
administrative level who can evaluate
the requirements in § 304-5.3, must
approve acceptance of such payments.

§304-5.3 What does our approving official
need to consider before authorizing
acceptance of payment from a non-Federal
source for travel expenses for a meeting?
(a) Before authorizing acceptance of
payment, the approving official must
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determine that acceptance of the
payment under the circumstances
would not cause a reasonable person
with knowledge of all the facts relevant
to a particular case to question the
integrity of agency programs or
operations. The approving official must
be guided by all relevant considerations,
including but not limited to the:

(1) Identity of the non-Federal source;

(2) Purpose of the meeting;

(3) Identity of other expected
participants;

(4) Nature and sensitivity of any
matter pending at the agency which may
affect the interest of the non-Federal
source;

(5) Significance of the employee’s role
in any such matter; and

(6) Monetary value and character of
the travel benefits offered by the non-
Federal source.

(b) The agency official may find that,
while acceptance from the non-Federal
source is permissible, it is in the interest
of the agency to qualify acceptance of
the offered payment by, for example,
authorizing attendance at only a portion
of the event or limiting the type or
character of benefits that may be
accepted.

§304-5.4 When may we accept payment
from a non-Federal source for travel to a
meeting or authorize an employee to accept
payment on our behalf?

You may accept payment from a non-
Federal source or authorize an employee
and/or the employee’s spouse to accept
payment on your behalf only when:

(a) You have issued the employee
(and/or the employee’s spouse, when
applicable) a travel authorization before
the travel begins;

(b) You have determined that the
travel is in the interest of the
Government;

(c) The travel relates to the
employee’s official duties; and

(d) The non-Federal source is not
disqualified due to a conflict of interest
under § 304-5.3.

§304-5.5 May we authorize an employee
to exceed the maximum subsistence
allowances (per diem or actual expense)
prescribed in applicable travel regulations
where we have authorized acceptance of
payment from a non-Federal source for
such allowances?

(a) Generally, yes. Subsistence
allowances are usually limited to the
maximum subsistence allowances (per
diem or actual expense) prescribed in
chapter 301 of this title for travel in
CONUS, by the Secretary of Defense for
travel in non-foreign areas, and by the
Secretary of State for travel in foreign
areas. However, the maximum
subsistence allowances established by

this title and by the Secretary of Defense
may be exceeded as long as:

(1) The non-Federal source pays the
full amount of the subsistence expenses,
at issue; and

(2) The subsistence expense paid by
the non-Federal source is comparable in
value to that offered to or purchased by
meeting attendees.

(b) The maximum subsistence
allowances prescribed by the Secretary
of State for travel to foreign areas may
not be exceeded.

§304-5.6 May we authorize an employee
to travel by premium other than first-class
common carrier accommodations if we
accept payment in full from a non-Federal
source for such transportation expenses?

Yes, you may authorize an employee
to travel by premium other than first-
class common carrier accommodations
as long as the:

(a) Non-Federal source makes full
payment for such transportation
services in advance of travel; and

(b) Transportation accommodations
furnished are comparable in value to
those offered to, or purchased by, other
similarly situated meeting attendees.

§304-5.7 May we authorize an employee
to travel by first-class common carrier
accommodations if we accept payment in
full from a non-Federal source for such
transportation expenses?

Generally, no; however, you may
authorize an employee to travel by first-
class common carrier accommodations
if the:

(a) Travel meets at least one of the
conditions in §§301-10.123, 301—
10.162 and 301-10.183 of this title;

(b) Non-Federal source makes full
payment for such transportation
services in advance of travel; and

(c) Transportation accommodations
furnished are comparable in value to
those offered to, or purchased by, other
similarly situated meeting attendees.

§304-5.8 May we authorize acceptance of
payment from more than one non-Federal
source for a single trip?

Yes, you may accept payment from
more than one non-Federal source for a
single trip, as long as the total of such
payments do not exceed the total cost of
the trip.

§304-5.9 Must payments received for
travel expenses be reported on employee’s
confidential or public disclosure reports?
Generally, no; payments received by
an employee (and/or the accompanying
spouse, when applicable) for travel
expenses to a meeting on behalf of the
agency under this part are not required
to be reported on confidential or public
disclosure reports that an employee is
otherwise required to file (See 5 U.S.C.

2634). Acceptance of payments by an
employee and/or accompanying spouse
on behalf of himself/herself, rather than
the agency, may be subject to other
reporting requirements such as those
required by the Ethics in Government
Act of 1978 (see 5 U.S.C. app 101-111
and 5 CFR part 2634), including
reporting the payment on the
employee’s financial disclosure report.

PART 304-6—PAYMENT GUIDELINES

Subpart A—General

Sec.

302—-6.1 May we accept a monetary
payment in the form of cash from a non-
Federal source?

304-6.2 What should we do if a non-
Federal source does not pay the full cost
for expenses that an employee will incur
during travel?

304-6.3 What happens if an employee
accepts payment from a non-Federal
source that is in violation of this part?

Subpart B—Reports

304-6.4 What form must we use to report
payments received by the agency from
non-Federal sources?

304-6.5 What guidelines must we follow
when using the SF 3267

Subpart C—Valuation

304-6.6 How do we determine the value of
payments in kind that are to be reported
on SF 3267

304-6.7 Must we report to the Office of
Government Ethics (OGE) any
information that is protected from
disclosure by statute?

304-6.8 Will the reports be made available
for public inspection?

Authority: 5 U.S.C. 5707; 31 U.S.C. 1353.

Subpart A—General

§302-6.1 May we accept a monetary
payment in the form of cash from a non-
Federal source?

No, you may not accept a monetary
payment in the form of cash from a non-
Federal source. Monetary payment(s)
received from a non-Federal source
must be in the form of a check or similar
instrument made payable to the agency.

§304-6.2 What should we do if anon-
Federal source does not pay the full cost
for expenses that an employee will incur
during travel?

If you determine in advance of the
employee’s travel that payment from a
non-Federal source will cover some but
not all of the employee’s allowable
travel and subsistence expenses you
should state on the employee’s travel
authorization that the employee will be
reimbursed the difference between the
full allowances and the payment from
the non-Federal source. See chapter 301
of this title, 6 Foreign Affairs Manual,
Part 100, or the Joint Travel Regulations
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(JTR), Chapter 4, Parts L and Q, as
applicable to determine the applicable
maximum allowances.

§304-6.3 What happens if an employee
accepts payment from a non-Federal source
that is in violation of this part?

If an employee accepts payment from
a non-Federal source in violation of this
part, the employee:

(a) May be required in addition to any
penalty provided by law and applicable
regulations, to pay the general fund of
the Treasury, an amount equal to the
payment so accepted; and

(b) Shall not be entitled to any
reimbursement from the Government for
such expenses.

Subpart B—Reports

§304-6.4 What form must we use to report
payments received by the agency from non-
Federal sources?

Your agency head or designee must
submit Standard Form 326 (SF 326),
Semiannual Report of Payments
Accepted From a Non-Federal Source,
to report payments received from non-
Federal sources. This applies to all
payments that are more than $250 per
event for an employee and
accompanying spouse. For purposes of
the $250 threshold, payments for an
employee and accompanying spouse
shall be aggregated.

§304-6.5 What guidelines must we follow
when using the SF 3267

When completing the SF 326:

(a) You must complete each block on
SF 326 with no exception, which
includes, but is not limited to:

(1) The name and title of each Federal
employee;

(2) The name and other required
information for any accompanying
spouse, indicating which employee the
spouse accompanies;

(3) The benefit received for each
event. Benefits accepted as part of a
conference or training fee need not be
reported separately.

(b) You must also:

(1) Submit the SF 326 no later than
May 31 for payments received from the
preceding October 1 through March 31;

(2) Submit a SF 326 no later than
November 30 for payments received
from the preceding April 1 through
September 30; and

(c) Submit the SF 326 including
negative reports, to:

Director of the Office of Government Ethics

(OGE), 1201 New York Avenue, NW., Suite
500, Washington, DC 20005-3917

Subpart C—Valuation

§304-6.6 How do we determine the value
of payments in kind that are to be reported
on SF 3267

The following should be used in the
determination of the value of payments
in kind for reporting on SF 326:

(a) For conference, training, or similar
fees waived or paid by a non-Federal
source, you must report the amount
charged other participants.

(b) For transportation or lodging, you
must report the cost that the non-
Federal source paid or usually would
have been charged for such event.

(c) For meals or other benefits that are
not provided as part of the
transportation, lodging, or a conference,
training or similar fee, you must report
the cost to the non-Federal source or
provide a reasonable approximation of
the market value of the benefit.

(d) For chartered, corporate or other
private aircraft:

(1) When common carrier is available,
you must report the first-class rate that
would have been charged by a
commercial air carrier at the time the
event took place.

(2) When a common carrier is not
available, you must report the cost of
chartering a similar aircraft using a
commercially available service.

(e) Lodging where no commercial rate
is available: You must report the
maximum lodging rate established by
GSA for CONUS, Secretary of Defense
for non-foreign areas and the Secretary
of State for foreign areas. These rates are
available on the internet at the GSA
website http://policyworks.gov/
perdiem, with links to the non-foreign
and foreign area rates.

§304-6.7 Must we report to the Office of
Government Ethics (OGE) any information
that is protected from disclosure by
statute?

No, however, you must make
available upon the request of a properly
cleared OGE official any information
that is protected from disclosure by
statute.

§304-6.8 Will the reports be made
available for public inspection?

Yes, OGE must make any report filed
by an agency under this part (that is not
protected from disclosure by statute)
available for public inspection and
copying on the later of the following
two dates:

(a) Within 30 days after the applicable
due date; or

(b) Within 30 days after the date OGE
actually receives the report.

SUBCHAPTER C—ACCEPTANCE OF
PAYMENTS FOR TRAINING

PART 304-7—AUTHORITY/
APPLICABILITY

Sec.

304-7.1 What is the purpose of this
subchapter?

304-7.2 To whom does this subchapter
apply?

304-7.3 Who is exempt from this
subchapter?

Authority: 5 U.S.C. 4111(b); E.O. 11609, 36
FR 13747, 3 CFR, 1971-1975 Comp., p. 586.

§304-7.1 What is the purpose of this
subchapter?

The purpose of this subchapter is to
provide for reductions in per diem and
other travel reimbursement when
employees receive contributions,
awards and other payments from non-
Federal sources for training in non-
Government facilities and attendance at
meetings under 5 U.S.C. 4111.

§304-7.2 To whom does this subchapter
apply?

This subchapter applies to:

(a) Civilian officers and employees of:

(1) Executive departments as defined
in 5 U.S.C. 101;

(2) Independent establishments as
defined in 5 U.S.C. 104;

(3) Government corporations subject
to chapter 91 of title 31 U.S.C.;

(4) The Library of Congress;

(5) The Government Printing Office
(GPO);

(6) The government of the District of
Columbia; and

(b) Commissioned officers of the
National Oceanic and Atmospheric
Administration.

§304-7.3 Who is exempt from this
subchapter?

The following, under 5 U.S.C. 4102
and the implementing regulation at 5
CFR 410.101(b), are exempt from this
subchapter:

(a) A corporation supervised by the
Farm Credit Administration if private
interests elect or appoint a member of
the board of directors;

(b) The Tennessee Valley Authority;

(c) An individual (except a
commissioned officer of the National
Oceanic and Atmospheric
Administration) who is a member of a
uniformed service during a period in
which he is entitled to pay under 37
U.S.C. 204; and

(d) The U.S. Postal Service, Postal
Rate Commission and their employees.

PART 304—-8—DEFINITIONS

Authority: 5 U.S.C. 4111(b); E.O. 11609, 36
FR 13747, 3 CFR, 1971-1975 Comp., p. 586.
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§304-8.1 For the purpose of this
subchapter, who is a donor?

A donor, for the purpose of this
subchapter, is an non-profit charitable
organization described by 26 U.S.C.
501(c)(3), that is exempt from taxation
under 26 U.S.C. 501(a).

PART 304-9—CONTRIBUTIONS AND
AWARDS

Sec.

304-9.1 May we allow an employee to
accept contributions and awards
pertaining to training and payments
incident to attendance at meetings under
this subchapter?

304-9.2 May we pay an employee for
expenses that are fully reimbursed by a
donor for training in a non-Government
facility, or travel expenses incident to
attendance at a meeting?

304-9.3 May we reimburse an employee for
training expenses that are not fully paid
by a donor?

304-9.4 What if the employee is
compensated by a donor and by us for
the same expenses?

304-9.5 Must we reduce an employee’s
reimbursement when a donor pays for
items for which we are not authorized to
reimburse the employee?

304-9.6 Must we obtain data from
employees or donors for all expenses
received?

Authority: 5 U.S.C. 4111(b); E.O. 11609, 36
FR 13747, 3 CFR, 1971-1975 Comp., p. 586.

§304-9.1 May we allow an employee to
accept contributions and awards pertaining
to training and payments incident to
attendance at meetings under this
subchapter?

Yes, you may allow an employee to
accept contributions and awards
pertaining to training and payments
incident to attendance at meetings when
you specifically authorize them to do so
in accordance with OPM guidelines
issued under section 401(b) of Executive
Order 11348 (see 5 CFR part 410) and
section 303(j) of Executive Order 11348
(3 CFR, 1966—1970 Comp., p. 639). The
OPM guidelines may be found at 5 CFR
part 410.

§304-9.2 May we pay an employee for
expenses that are fully reimbursed by a
donor for training in a non-Government
facility, or travel expenses incident to
attendance at a meeting?

No, you may not reimburse an
employee for expenses that are fully
reimbursed by a donor for training in a
non-Government facility, or travel
expenses incident to attendance at a
meeting.

§304-9.3 May we reimburse an employee
for training expenses that are not fully paid
by a donor?

Yes, you may reimburse an employee
for training expenses that are not fully

paid by a donor an amount considered
sufficient to cover the balance of
expenses to the extent authorized by
law and regulation, including 5 U.S.C.
4109 and 5 U.S.C. 4110.

§304-9.4 What if the employee is
compensated by a donor and by us for the
same expenses?

If you reimburse an employee for
expenses that are also paid by a donor,
you must establish and carry out policy
in accordance with 5 U.S.C. 5514 to
recover any excess amount paid to the
employee.

§304-9.5 Must we reduce an employee’s
reimbursement when a donor pays for
items for which we are not authorized to
reimburse the employee?

No, when a donor pays for travel
expenses that the Government is not
authorized to pay (such as travel
expenses for an employee’s family) no
reduction in payment is required.

§304-9.6 Must we obtain data from
employees or donors for all expenses
received?

Yes, you must set agency policy to
ensure collection of expense data in
such detail as you deem necessary to
carry out this part.

Dated: February 26, 2001.

G. Martin Wagner,

Associate Administrator for Governmentwide
Policy.

[FR Doc. 01-11244 Filed 5—-3-01; 8:45 am]
BILLING CODE 6820-34-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-1021; MM Docket No. 01-95; RM—
10093]

Radio Broadcasting Services; Naches,
Sunnyside and Benton City,
Washington

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition for rule making
filed by Butterfield Broadcasting
Corporation (“petitioner”) licensee of
Stations KZTA(FM), Naches,
Washington and KZTB(FM), Sunnyside,
Washington. Petitioner proposes to
substitute Channel 245C2 for 245A at
Naches, and to reallot Channel 244A
from Sunnyside to Benton City,
Washington, as the community’s first
local transmission service. Channel
245C2 can be allotted at Naches at
petitioner’s requested site at coordinates

NL 46-36—02 and WL 120-56—06 and
Channel 244A can be reallotted from
Sunnyside to Benton City in compliance
with the Commission’s minimum
distance separation requirements at
petitioner’s requested site, at
coordinates NL 46—14—48 and 120-25—
40.

DATES: Comments must be filed on or
before June 11, 2001, and reply
comments on or before June 26, 2001.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Peter Gutmann,
Esq., Pepper and Corazzini, 1776 K
Street, NW., Suite 200, Washington, DC
20006. (Counsel to Petitioner).

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Mass Media
Bureau, and (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
01-95 adopted April 11, 2001 and
released April 20, 2001. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center (Room
CY-A257), 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 1231 20th Street,
NW., Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:



Federal Register/Vol. 66, No. 87/Friday, May 4, 2001/Proposed Rules

22499

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Washington is
amended by removing Channel 245A at
Naches and adding Channel 245C2 at
Naches, and by removing Sunnyside,
Channel 244A, and adding Benton City,
Channel 244A.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-11174 Filed 5-3-01; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-1022; MM Docket No. 01-94; RM—
10086]

Radio Broadcasting Services; Corinth,
Scotia and Hudson Falls, New York

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition for rule making
filed by Vox New York, LLC, licensee of
Stations WHTR(FM), Corinth, New
York, and WFFG-FM, Hudson Falls,
New York, proposing the substitution of
Channel 229A for Channel 228A at
Corinth, New York, the reallotment of
Channel 229A from Corinth to Scotia,
New York, as the community’s first
local service, and the reallotment of
Channel 296A from Hudson Falls, New
York, to Corinth. Channel 229A is
reallotted from Corinth to Scotia at a site
9.9 kilometers (6.2 miles) northwest of
the community at coordinates 42—-54—27
NL, and 74-00-57 WL. Channel 296 A
can be reallotted from Hudson Falls to
Corinth at petitioner’s licensed site 5
kilometers (3.1 miles) east of the
community at coordinates 43—14—40 NL
and 73—-46-18 WL.

DATES: Comments must be filed on or
before June 11, 2001, and reply
comments on or before June 26, 2001.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Jonathan E. Allen,
Rini, Coran, and Lancellotta, P.C., 1350
Connecticut Avenue, NW., Suite
900,Washington, DC 20036—0551
(Counsel to Petitioner).

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Mass Media
Bureau, at (202) 418—-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
01-94 adopted April 11, 2001 and
released April 20, 2001. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center (Room
CY-A257), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 1231 20th Street,
NW., Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper

filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New York, is
amended by removing Channel 228A at
Corinth and adding Channel 296 A at
Corinth, by removing Channel 296A at
Hudson Falls, and by adding Scotia,
Channel 229A.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-1117